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LAW REFORM COMMISSION6 S ROL E

The Law Reform Commission is an independent statutory body established by the Law Reform
Commission Act 1975. The Commi ssi onds principal role is t
proposals for reform, in particular by recommending the enactment of legislation to clarify and modernise
the law. Since it was established, the Commission has published over 180 documents (Working Papers,
Consultation Papers and Reports) containing proposals for law reform and these are all available at
www.lawreform.ie. Most of these proposals have led to reforming legislation.

The Commi awsréfasnmrols is darried out primarily under a Programme of Law Reform. Its Third
Programme of Law Reform 2008-2014 was prepared by the Commission following broad consultation and
discussion. In accordance with the 1975 Act, it was approved by the Government in December 2007 and
placed before both Houses of the Oireachtas. The Commission also works on specific matters referred to
it by the Attorney General under the 1975 Act.

The CommiAscess tondygislation project makes legislation in its current state (as amended rather
than as enacted) more easily accessible to the public in the form of Revised Acts, as well as providing
electronically searchable indexes of amendments to legislation and important related information. The
Commission provides online access to selected Revised Acts. The indexes include the Legislation
Directory of primary and secondary legislation and the Classified List of Legislation in Ireland. The
Classified List is a separate list of all Acts of the Oireachtas that remain in force organised under 36 major
subject-matter headings; work is underway to add in-force secondary legislation to this List.
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INTRODUCTION

A Background: Request by the Attorney General on Mandatory Sentences

1. This Report, which followsthepu bl i cat i on of Corsdtati@hdaperios Mandatord s
Sentences,” arises from a request made to the Commission by the then Attorney General under section
4(2)(c) of the Law Reform Commission Act 1975 which requested the Commission:

it o @aeaadconduct research and, if appropriate, recommend reforms in the law of the State,
in relation to the circumstances in which it may be appropriate or beneficial to provide in
|l egislation for mandatory sentences for offences.

2. As the Commissionnotedi n t he Consultation Paper, the Attor
wide-ranginginscope. | t requires the Commission, firstly, to de
s e nt e nla additiol, the Commission is requested to consider mandatory sentences in general terms,
although the Commission notes that existing legislation that already provides for mandatory sentences in
connection with specific offences provides a valuable reference point for the analysis required in

response to the request. The Commi ssionés third task is to assess
such sentences i s appinooperitoareaeh canolubiond enntleaf dspedt afl the o
Attorney General b6s request, t he Commi 2:eion® and relavant e x a mi

sentencing principles in the State. The Report therefore begins in Chapter 1 with a discussion of those
aims and objectives before progressing to a detailed review of the existing legislation on mandatory
sentences.

B Scope ofthe Attor ney Gener al 6SeRtguéO©steac®sodo and Gener al
Principles of Sentencing

3. The first matter addressed by the Commission in preparing this Report was to determine the

scope of the term fisentenceso ilmthig fespectAthet Gommissipn Gener

considers that it is important to note that the Oireachtas, the Judiciary and the Executive each play a role
in the sentencing process defined in a broad sense. The Oireachtas, which has the sole and exclusive
law-making authority in the State,? is primarily responsible for the creation and definition of criminal
offences through enacted legislation. It also specifies the relevant sentence, which usually consists of
setting out a maximum sentence for an offence, but in some instances it also sets out a mandatory
sentence (notably, life imprisonment for murder) or a presumptive sentence (that is, a mandatory
sentence to be applied save in exceptional circumstances). The Judiciary is responsible for the
determination, based on the aims of the criminal justice system and relevant sentencing principles, of the
specific sentence to be imposed in a particular case, unless the offence carries a mandatory sentence.
The Executive is responsible for the implementation of sentences imposed and this includes the exercise
of statutory powers to commute or remit any sentence imposed by the courts and to grant temporary
release to prisoners (which broadly corresponds to a parole system).

4. The term fAsentenced has al so b erpretatiog invteenms ofathen ar r o v
sanctioning outcome or outcomes envisaged. Thus, section 1(1) of the Transfer of Sentenced Persons

Act1995d ef i nes finsaernrtoewlcye 0t o maefa ni m®reindTwImMmagle cantéasted with,

for example, section 106 of the Criminal Justice Act 2006, which defines fisentencebo
sentence of imprisonment but also other orders of the court made on conviction, such as a restriction on

movement order. This therefore envi sages that a fsentenceo-custadiler s b
sanctions; indeed, it is notable that section 99 of the Criminal Justice Act 2006 regulates the non-

custodial suspended sentence. Other important non-custodial sentences include community service
orders and fines. An even wider concept of fisentenceodo would i
District Court under the Probation of Offenders Act 1907 (one of the most commonly-used sanctions in

Consultation Paper on Mandatory Sentences (LRC CP 66-2011). This is referred to as the Consultation
Paper in the remainder of this Report.

Article 15.2.1° of the Constitution of Ireland.



the criminal justice system in Ireland), which can be made without recording a conviction.*  The

Commi ssion notes that this wide definitioncustwdial isent
sanctions and including orders made even where a conviction has not been recorded, is consistent with

the general literature on sentencing.4

5. The Attorney Generalds request refers to fAoffenc
context of this Report and in particular the request to consider whether mandatory sentences are
ffappropri at & the Commissioe findecstarad$ that the Attorney General was not requesting

that this be considered in relation to all criminal offences. The Commission notes that various terms have

been used to distinguish between the most significant criminal offences and those which are less serious.

Thus, the term fiarrestable offenceo refers to offence
more;” indictable offences are those for which the accused is entitled as of right to a trial by jury; and

summary offences are those heard in the District Court, without a jury, and for which the maximum term

of imprisonment permissible is generally 12 months (and/or a fine).

6. On the issue of the sentences and offences envi
therefore, the Commission has concluded that it is required to assess whether mandatory sentences

imay be appropriate or benef i acoafihedis rewiew gf¢thaelawtad very er ms
small group of specific offences. At the same time, bearing in mind the very wide potential scope of an
examination of al | Afof fencesd and alll ifsentenceso,
restrict the scope of its review to offences at the higher end of the criminal calendar (such as murder), or

which by their nature pose major risks to society (such as organised drugs offences or firearms offences),

or which involve specific aspects that merit special attention (for example, consecutive offences
committed by the same person). While the examples given here reflect the types of offences for which

mandatory sentences, as described below, are currently prescribed in Ireland, the Commission has not

confined its analysis to these examples.

7. Il ndeed, the need to | ook beyond existing exampl e
conclusion, already mentioned, that it should examine and review the general principles of sentencing.
This involved the Commission reviewing relevant developments in the literature on sentencing since its
1996 Report on Sentencing® in order to provide a framework for analysing a selection of offences,
including those for which mandatory sentences are currently provided. This framework of principles

would in turn allow it to determine whether such man:
or beneficial o and, as a consequence, all ow it deter
or beneficifangsdb in other set

C Scope of the Attor neyiMaendertealrdys SReng eenscte:s 0

8. In addition to focusing on certain offences, the Commission also considered that in preparing this

Reportit was necessary to determine the s cowtketheoothert he t ¢
aspects of the Attorney Generaldés request already me
broad interpretation. It could be Iimited to fdAentir
law of a mandatory life sentence for murder. Alternatively, it could encompass provisions that impose

significant sentencing constraints in respect of certain offences or certain types of offender behaviour.

Thus, it may be taken to include current statutory provisions that stipulate: presumptive minimum

sentences subject to specific exceptions (such as for certain drugs and firearms offences); consecutive

See generally: Law Reform Commission Report on Court Poor Box: Probation of Offenders (LRC 75-2005).

See, for example, Ashworth Sentencing and Criminal Justice 3" ed (Butterworths, 2000), Chapter 3, and
O 6 Ma ISéntencing Law and Practice 2" ed (Thomson Round Hall, 2006), Chapter 2.

Section 2(1) of the Criminal Law Act 1997d ef i nes an filarrestabl e offenced as :
full capacity and not previously convicted may, under or by virtue of any enactment, be punished by
imprisonment for a term of five years or by a more severe penalty and includes an attempt to commit any such

of fence. 0

Law Reform Commission Report on Sentencing (LRC 53-1996).
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sentences for offences committed while on bail; and mandatory sentences for second or subsequent

offences. In some jurisdictions, the term could include those provisions that indicatea def i ndtde At ar i
minimum term of imprisonment that must be served before the prisoner can be considered for release)

based on binding sentencing guidelines, as had been the case at one time at federal level in the United

States of America.

9. The Commi ssion has concluded that it should not
sentences but should review legislative provisions that set down a fixed sentence, or a minimum
sentence, following conviction for a particular type of offence. Within that broad definition, a variety of
mandatory sentences are already in use in Ireland.

10. The first and clearest example of a mandatory sentence is the entirely mandatory life sentence

for murder (and treason).  In the case of a person convicted of icapi t al murder o (the
which the death penalty formerly applied), a mandatory minimum sentence of 40 years6imprisonment
applies. In the case of an attempt to commit capital murder, a minimum sentence of 25 years6
imprisonment applies.

11. A second type of mandatory sentence is probably

minimum sentence.” This is the type that applies to certain drugs offences'® and firearms offences.
These sentencing regimes require that a court must ordinarily impose a prescribed minimum term of
imprisonment. However, it allows the court to impose a sentence below the prescribed minimum term
where this is justified by exceptional and specific circumstances. Another example of a presumptive
minimum sentence is that which applies to an individual who commits a second or subsequent serious
offence within a prescribed period, having previously received a sentence of at least five years6
imprisonment for a first serious offence.

12. A third example of a mandatory sentence is the mandatory minimum sentence which applies
where an offender commits a second or subsequent specified drugs or firearms o1°fence.13 This
particularised treatment of recidivist offenders is also evident in the statutory provisions mandating
consecutive sentences for offenders who have, for instance, committed an offence while on bail.

D Outline of the Report

13. In Chapter 1, the Commission outlines a conceptual framework within which current Irish
mandatory sentencing regimes may be analysed. This chapter suggests that these regimes may be
evaluated by reference to three key concepts: 1) the overarching purpose of the criminal justice system
(the reduction of criminal conduct); 2) the specific aims of criminal sanctions (deterrence, punishment,
reform and rehabilitation, reparation, and incapacitation); and 3) the fundamental principles of justice (the
principles of consistency and proportionality). The chapter describes these concepts, and their
interaction, in detail. It emphasises, in relation to the two principles of justice, that the courts have sought

Section 2 of the Criminal Justice Act 1990.
Section 4 of the Criminal Justice Act 1990.

The Irish Penal Reform Trust considers that these sentences are not strictly speaking mandatory sentences
but are a type of presumptive sentence, in that there is a presumption that these sentences would apply
unless the court considers that they should not apply in a given case: see Irish Penal Reform Trust, Position
Paper on Mandatory Sentencing (Position Paper 3, May 2009), available at www.iprt.ie. The Commission

considers, nonetheless,thatsuch sentences come within the parameters

10 Sections 15A, 15B and 27 of the Misuse of Drugs Act 1977, as inserted by sections 4 and 5 of the Criminal

Justice Act 1999 and further amended by section 33 of the Criminal Justice Act 2007.

1 Under the Firearms Act 1925, as amended by section 42 of the Criminal Justice Act 2006.

12 Section 25 of the Criminal Justice Act 2007.

13 Section 27(3CCCC) of the Misuse of Drugs Act 1977, as inserted by section 84 of the Criminal Justice Act

2006, and re-numbered by section 33 of the Criminal Justice Act 2007.
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to enhance consistency and proportionality in sentencing through the formulation of general guidance
regarding: (i) points of departure in the sentencing of certain serious offences; (ii) sentencing ranges for
serious offences; and (iii) factors that aggravate and mitigate the gravity of an offence and severity of a
sentence. The Commission notes, however, that the Irish sentencing system does not always adhere to
a consistent approach in terms of the application of key sentencing aims and principles. It observes that
improved structure and consistency in sentencing is desirable and, in turn, assesses various potential
options for realising this aim.

14, In Chapter 2, the Commission outlines the historical evolution of the three forms of mandatory
sentence under review. As noted in Part C above, these are the entirely mandatory life sentence for
murder; minimum sentences for drugs and firearms offences; and minimum sentences for repeat
offences. The chapter begins by tracing the historical development of the mandatory life sentence in the
United Kingdom, the United States of America, and Ireland. It proceeds to describe the historical
evolution of minimum sentences for drugs offences in these countries, before addressing the extension of
these sentencing regimes to firearms offences. Chapter 2 then details the development of mandatory
sentencing regimes for repeat offences in the United States of America, England and Wales, and Ireland.
The chapter concludes by drawing a number of conclusions from the manner in which these sentencing
regimes have evolved. These conclusions provide material relevant to the analysis contained in the
remaining chapters.

15. Chapter 3 assesses whether the mandatory life sentence for murder complies with the
conceptual framework outlined in Chapter 1. The Commission begins by outlining the practical operation
of this mandatory sentencing regime. This discussion includes a description of the applicable early
release mechanisms and the roles played by the Minister for Justice and the Parole Board in relation to
these mechanisms. The chapter then undertakes a comparative analysis of the sentencing regimes that
certain other common law countries apply in respect of murder. The Commission concludes by
evaluating the mandatory life sentence for murder against the sentencing aims of deterrence and
punishment (those which tend to feature most heavily in the continued use of the mandatory life
sentence), and the two principles of justice, namely, the principles of proportionality and consistency.

16. Chapter 4 assesses whether presumptive minimum sentences for drugs and firearms offences
comply with the conceptual framework outlined in Chapter 1. The Commission begins by examining the
practical operation of the presumptive minimum sentencing regimes under: (i) section 15A and section
15B of the Misuse of Drugs Act 1977, and (ii) the Firearms Acts. This discussion details, among other
things, the elements of these offences, the relevant penalties and the applicable early release provisions.
Chapter 4 then undertakes a comparative analysis of presumptive and mandatory minimum sentencing
regimes enacted in other common law countries. The Commission concludes by evaluating presumptive
minimum sentences for drugs and firearms offences against the particular sentencing aims of deterrence,
punishment and rehabilitation (those most closely associated with these regimes), and the two principles
of justice.

17. Chapter 5 assesses whether presumptive and mandatory sentences for repeat offences comply
with the conceptual framework outlined in Chapter 1. The Commission begins by examining the practical
operation of: (i) the presumptive minimum sentencing regime prescribed by section 25 of the Criminal
Justice Act 2007 for serious repeat offences; (ii) the mandatory sentencing regime prescribed by section
27(3F) of the Misuse of Drugs Act 1977 for repeat section 15A and section 15B offences; and the
mandatory sentencing regime prescribed for certain repeat firearms offences under the Firearms Acts.
This discussion details, among other things, the elements of these provisions, the relevant penalties and
the applicable early release provisions. The chapter then undertakes a comparative analysis of
presumptive and mandatory minimum sentencing regimes prescribed in other common law countries for
repeat offences. The Commission concludes by evaluating the Irish presumptive and mandatory
sentencing regimes for repeat offences against the aims and principles of sentencing outlined in Chapter
1.

Chapter 6 contains a summary of the recommendations made in this Report.



CHAPTER 1 CONCEPTUAL FRAMEWORK FOR CRIMINAL SANCTIONS AND
SENTENCING

A Introduction

1.01 In this chapter, the Commission outlines a conceptual framework within which current Irish
mandatory sentencing regimes may be analysed. It suggests that these regimes may be evaluated by
reference to three key concepts: 1) the purpose of the criminal justice system; 2) the specific aims of
criminal sanctions; and 3) the fundamental principles of justice. In Part B, the Commission begins by
providing an overview of the general aims of the criminal justice system. It identifies the reduction of
crime as the overarching aim of the justice system. It notes that each of the component parts of this
system, including the sentencing process, contributes to this aim. In this Part, the Commission observes
that the sentencing process may have different attributes (discussed in the next Part), each of which
seeks to facilitate crime-reduction. It proceeds to discuss the Court of Criminal Appeal decision in The
People (Attorney General) v Poyningl which illustrates how these attributes may feature in the sentencing
process.

1.02 In Part C, the Commission discusses in detail the following aims of the criminal justice system:
deterrence, punishment, reformation and rehabilitation, reparation and incapacitation. It notes that while
crime-reduction (the core purpose of the justice system) is a constant concern, the specific aims of
criminal sanctions may be differently prioritised in individual cases. This Part outlines what each of these
aims entails and notes that the extent to which mandatory sentencing regimes further these goals
requires consideration.

1.03 In Part D, the Commission discusses the key principles of sentencing, namely that: (a) there
should be a consistent approach to sentencing so that like cases should be treated alike, and (b) the
criminal sanction should be proportionate to the circumstances of the particular offence and the particular
offender. This Part identifies as another key matter that requires consideration, the extent to which
mandatory sentencing regimes comply with these principles.

1.04 In Part E, the Commission notes that while the Supreme Court and the Court of Criminal Appeal
have sought to increase consistency and proportionality in sentencing, commentators and surveys of
sentencing practice call into question whether the aims and principles discussed in Parts C and D are
being realised. The Commission discusses proposals to develop a more structured sentencing system in
order to address this, including the development of sentencing guidance or guidelines under the auspices
of a proposed Judicial Council. The discussion in this chapter thus provides the conceptual framework
against which the Commission examines the mandatory and presumptive sentencing regimes that are
analysed in Chapters 3 to 5 of the Report. The Commission concludes the chapter by outlining the
relevance of the discussed aims and principles to the analysis contained in the remaining chapters.

B Overview of the Aims of the Criminal Justice System and Principles of Sentencing

1.05 A key aim of the criminal justice system is to reduce crime, that is, prohibited and unwanted
conduct that is detrimental or harmful to society.2 The criminal justice system comprises several

! [1972] IR 402.

The Commission acknowledges that there are many other factors at play in terms of the causes of criminal
activity in society, and that the criminal justice system is merely one aspect of how society, including the State,
attempts to reduce such activity. These include other policy-related matters such as general economic policy,
education policy and employment policy. This Report is confined primarily to a discussion of the role of the
criminal justice system. The Commission discusses at paragraph 4.199ff, below, the research of the Health

5



component parts, each of which contributes to this aim. These parts include the substantive criminal law,
which contains a list of prohibited or unwanted conduct that is graded or labelled according to the
seriousness with which it is associated, including in terms of the sanctions to be imposed on conviction.
The other important component parts of the criminal justice system include the relevant processes and
services connected with the system as a whole, notably the Garda Siochana (who operate both as a
peace-keeping prevention-based component of the system and also as an investigative force), the
prosecutorial process, the trial process, and (in the event of a conviction) the sentencing process and the
probation and prisons service. While the system as a whole is intended to reduce crime (including by
clearly stating what constitutes criminal activity) and to have in place mechanisms that are at least in part
aimed at the prevention of such conduct, many of the components listed operate as salutary after-the-
event processes where a crime has been committed.

1.06  The preventive aspect of the criminal justice system is that aspect which seeks to prevent people
from becoming offenders in the first pIace.3 The extent to which the criminal justice system is succeeding
in this aim is difficult to establish in so far as statistics are more concerned with those who come in
contact with the criminal justice system than those who do not. However, an examination of the numbers
of people prosecuted in any year suggests that the vast majority of the Irish population does not offend
the criminal law in a serious Way.4 This suggests that the criminal justice system (in tandem with inherent
and cultivated values that influence human behaviour) is, for the most part, working. While some people
may be more influenced by the fact thatcer t ai n behavi our h as ,bteeesmimayl ba
more influenced by the fact that they feel that certain behaviour is morally wrong. Thus, for instance, a
person driving home late at night might stop for a red traffic light even in the absence of any apparent risk
of detection or punishment or, indeed, of causing an accident. He or she may accept that this behaviour
is morally appropriate as well as being in compliance with the law.

1.07 In this Report, the primary focus of the Commission is on a specific aspect of the criminal justice
system, namely, the sentencing process and, in particular, mandatory sentences. (As outlined above at
paragraphs 8 to 11, a mandatory sentence is one which applies in all cases regardless of the particular
circumstances, whereas a presumptive sentence is one which applies in all cases except where there are
specific and exceptional circumstances). The sentencing process is that aspect of the criminal justice
system concerned with the determination and application of criminal sanctions to those who have been
convicted of offending the substantive criminal law. In the context of reducing prohibited or unwanted
conduct, these sanctions are necessarily endowed with deterrent and punitive attributes.”

1.08 Even taking what are regarded as low level sanctions, such as fines or community service orders,
it is clear that these are intended to have a salutary effect and to bring home to the offender that harm
has been done to society. Of course, it is also clear that such sanctions are imposed as an alternative to
the other most common sanction, imprisonment, and that a community service order is also intended to
convey to the offender that he or she is being

offence or was relatively minor in the scale of criminality. It is therefore intended to mark the seriousness
of the past behaviour but also to reflect the expectation that future behaviour can be adjusted positively.
A sentence of imprisonment is clearly intended to be a more punitive sanction. However, even so, there
is a general expectation that not all criminals convicted of the same offence will receive the same
sentence of imprisonment and that, for example, the experienced leader of a group of robbers will receive
a longer sentence than the young, first-time member of that same group. While each might receive a

custodial sentence, the first-t i me of fender may still be figi ven

imprisonment (perhaps even suspended) while the leader may be given a lengthy term. Thus, even when
a sentence of imprisonment is imposed, many different attributes are at play; the punitive element arising

Research Board and the British-Irish Council on the link between drugs and crime with a view to informing the
development of effective policy responses.

McAuley and McCutcheon Criminal Liability (Round Hall, Sweet and Maxwell, 2000) at 103.
Courts Service Annual Report 2010 at 57-64.

McAuley and McCutcheon Criminal Liability ( Round Hal | , Sweet and Maxwel
Sentencing Law and Practice (Thomson, Round Hall, 2006) at 31ff.
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from loss of liberty is clearly evident, but there are also reformative, rehabilitative, reparative and
incapacitative attributes involved.

1.09 In pursuing the general preventive aim of the criminal justice system, the sentencing process
must also comply with what can be described as external constraints that emanate from fundamental
principles of justice.6 Many of these constraints arise from national constitutional requirements and
international or regional human rights standards. Thus, as a member state of the Council of Europe,’
Ireland accepts that the death penalty is forbidden as a sanction.® Similarly, other former sanctions such
as whipping have been abolished on the basis that they would amount to torture or inhuman and
degrading treatment.’ In addition, Article 15.5 of the Constitution provides that the Oireachtas is
prohibited from declaring acts to be infringements of the law which were not so at the date of their
commission. This reflects the fundamental principle that a person must have done something wrong to
warrant the imposition of a sanction, and that the list of wrongs must have been signalled in advance to
the offender, not after the event.’® Also of importance in this respect is Article 40.1 of the Constitution,
which provides that all citizens shall, as human persons, be held equal before the law. This equality
principle requires that there should be a consistent approach to sentencing so that like cases are treated
alike, the corollary being that different cases should be treated differently.ll In the literature on
sentencing, there is also reference to the principle of proportionality, ie. the requirement t h at it he
puni shment must fit the crime and the criminalo.

1.10 The application of many of these features of the criminal justice system and the sentencing

process can be seen in one of the leading Irish cases on sentencing, the 1972 decision of the Court of

Criminal Appeal in The People (Attorney General) v Poyning.12 In Poyning, the defendant was charged

with a number of offences related to a single incident, including armed robbery and taking a motor car
without authority. He pleaded guilty to idooedtfocount s
armed robbery and six mont hs & i mpor thesnotomear roffence. Along with the defendant, two

other men were charged in respect of the armed robbery. They also pleaded guilty but were sentenced

by a different judge. While that sentencing judge imposed a sentence of sixy ear s | mpr hesonmen
other two defendants, the sentence of imprisonment was suspended on condition that the defendants

enter into a bond to keep the peace for five years. As both entered into this bond, they were released. In

those circumstances the defendant appealed against the sentences imposed on him.

1.11 At the hearing of the appeal, couns el for the defendant argued t
inequality of treat ment f gthe Court®f Caniinalédppeabstated: Gi vi ng i t's

iThe | aw do e saseas tixtthe sententeHoe ang particular crime, but it fixes a maximum
sentence and leaves it to the court of trial to decide what is, within the maximum, the appropriate
sentence for each criminal in the particular circumstances of each case. Not only in regard to
each crime but in regard to each criminal the court of trial has the right and the duty to decide
whether to be lenient or severe. It is for these reasons and with these purposes in view that,
before passing sentence, the court of trial hears evidence of the antecedents and character of
every convicted person. It follows that when two persons are convicted together of a crime or of

6 McAuley and McCutcheon Criminal Liability (Round Hall, Sweet and Maxwell, 2000) at 105-106. See also:
Walker The Aims of a Penal System (The James Seth Memorial Lecture 1966) (Edinburgh University Press,
1966).

See: Article 1 of the Sixth Protocol and Article 2 of the Thirteenth Protocol to the European Convention on
Human Rights.

See: Article 15.5.2° and Atrticle 28.3.3° of the Constitution, which prohibit the imposition of the death penalty.
o See: Article 40.3.1° of the Constitution; and State (C) v Frawley [1976] IR 365. See also: Article 3 of the

European Convention on Human Rights

10 See also: Article 7 of the European Convention on Human Rights.

1 See also: Article 14 of the European Convention on Human Rights.

12 [1972] IR 402.



a series of crimes in which they have been acting in concert, it may be (and very often is) right to
discriminate between the two and to be lenient to the one and not to the other. The background,
antecedents and character of the one and his whole bearing in court may indicate a chance of
reform if leniency is extended; whereas it may seem that only a severe sentence is likely to serve
the public interest in the case of the other, having regard both to the deterring effect and the
inducement to turn from a criminal to an honest life. When two prisoners have been jointly
indicted and convicted and one of them receives a light sentence, or none at all, it does not follow

that a severe sentence oﬁ*(emﬂhasisaﬁdetj)er must be justi
The Court also added:

iof course, in any particular case the Court must

other things were equal, the sentences should be the same; it must examine whether the

differentiation in treatment is justified. The Court, in considering the principles which should

inform a judgeds mind when i mposing sneestnehece an

characters and antecedents of the convicted person, will seek to discover whether the

discrimination was ba$ed on those differences. 0

The Court of Criminal Appeal held that while it appeared that P o y n i ao-gefleadants had been treated
more leniently, the sentence of penal servitude was an appropriate one and should not be reduced.

1.12  Therefore, Poyning reflects the equality and proportionality principles discussed above, which
require sentencing to be individualised in so far as the criminal sanction must be proportionate to the
particular circumstances of both the offence and the offender. Thus even where, as in this case, each
defendant has committed the same crime, the criminal sanction for each may be different because the

i ndividual circumstances of each defendant (Abackgr
Poyning also illustrates that a number of the other f act ors discussed above are

public interest, o0 fAthe deterring effectd and fAa
offence is not simply a matter of ensuring a proportionate sentence for the offender; it is also required to
serve the public interest by seeking to reduce prohibited and unwanted conduct in society, as well as
inducing the individual offender to reform, whether by a relatively lenient sentence or a relatively severe
sentence. As a result, the courts will generally include as part of their deliberations the possibility that
through a combination of interventions such as education, therapy and, in some instances, non-custodial
sanctions such as community service, the offender will be induced to refrain from committing prohibited or
unwanted conduct in the future. The sentencing process also relies, as discussed, on the severity of the
sanction imposed to dissuade the particular offender from re-offending and other would-be offenders from
offending in the first place.

1.13  Asiillustrated by Poyning, the operation of the sentencing process may therefore be described in
the following terms:

1. Sentencing should mark the seriousness of the criminal conduct that has occurred. In general
therefore, the more serious the criminal conduct, the more severe the sanction that is likely to be
imposed.

2. The seriousness of the conduct is determined by reference to three interlinking factors: (a) the
harm caused; (b) the culpability of the offender; and (c) the behaviour of the offender in relation to
the offence. This reflects the proportionality requirement that the punishment should fit the
individual crime and the individual offender.

18 [1972] IR 402 at 408.

14 Ibid. The approach described was adopted in The People (DPP) v Duffy [2009] 3 IR 613, where the defendant

had been convicted of an offence under the Competition Act 2002 arising from his participation in a price
carte. TheCent r al Criminal Court (McKechnie J) imposed
the basis. .. of keeping some alignmentodo with the
members of the same cartel whose level of culpability was comparable to that of the accused. The Court
considered that it would be contrary to the principle of equality to require the defendant to serve a custodial
sentence against that background.
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1.14

3. Criminal conduct will, in general, be considered more serious in terms of harm caused where it
has caused death or serious injury and will, in general, be considered less serious where it has
caused property damage or financial loss. In general, physical harm to other humans is ranked
more seriously than property damage or financial loss. Clearly, of course, there are cases where
financial loss arising from, for example, fraud may be on such a large scale that it will be
regarded as having caused more harm than, for example, a once-off assault.

4. Criminal conduct will be considered more serious in terms of culpability where the offender
intended to behave in a particular way, and less serious where he or she was reckless or
negligent.

5. Criminal conduct will be considered mor e
he or she has aggravated the situation, for example, by using a weapon, targeting a vulnerable
person, breaching a position of trust or being involved in a group or gang.

6. The absence of these aggravating factors does not necessarily amount to a mitigating factor,
but the sentencing court may take into account, as mitigating factors, other individual offender
behaviour, whether before or after the offence itself, such as whether the case involves a first-

time offender (as par tceodfe ntthse iarn dii bcahcakr garcot uenr do,)

pleads guilty (thus avoiding, for example, a potentially difficult cross-examination for the victim or
the cost to the public of a long trial).

7. In addition to ensuring a proportionate sentence for the offence and the offender, the
sentencing process also involves the general public interest aim of reducing prohibited or
unwanted conduct in society. For the individual offender, the sentencing court will consider (with
the benefit of a probation report) whether interventions such as education, therapy or non-
custodial sanctions such as community service will induce the offender to refrain from committing
prohibited or unwanted conduct in the future. The sentencing court will also take into account
whether the severity or leniency of the sanction imposed will dissuade would-be offenders from
offending in the first place.

This summary of the sentencing process, as illustrated in the Poyning case, reflects the reality

that, in respect of virtually all criminal offences, the sentencing court has a wide discretion as to the
sentence to be imposed in a specific case. Thus, for most criminal offences, the Oireachtas provides for
a range of sentences, from zero to a maximum, leaving to the sentencing judge the specific sentence to
be imposed. Some examples are:

1.15

1 Manslaughter: maximum sentence: life imprisonment (section 5 of the Offences against the
Person Act 1861)

1 Rape: maximum sentence: life imprisonment (section 4 of the Criminal Law (Rape)
(Amendment) Act 1990)

1  Assault causing serious harm: maximum sentence: life imprisonment (section 4 of the Non-
Fatal Offences against the Person Act 1997)

I  Assault causing harm: maximum sentence: five yearsé6 i mp r i GectomIafl the Non-
Fatal Offences against the Person Act 1997)

1  Assault: maximum sentence: six months6 i mp r i (SestionPeohthie Non-Fatal Offences
against the Person Act 1997)

1 Robbery: maximum sentence: life imprisonment (section 14 of the Criminal Justice (Theft
and Fraud Offences) Act 2001)

1  Theft: maximum sentence: 10 yearsdé i mp r i tsectiomé(8) tof the Criminal Justice
(Theft and Fraud Offences) Act 2001)

In the case of each of these offences, which are clearly among the most serious in the criminal

calendar, the Oireachtas has legislated to set the maximum sentence but it has left it to the trial judge to
decide the actual sentence to be imposed, applying the sentencing principles described above.

ser i
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1.16  The Commission has been requested by the Attorney General to examine the small number of
instances in which the Oireachtas has prescribed mandatory or presumptive sentences. These include:

9 The mandatory life sentence for murder (section 2 of the Criminal Justice Act 1990);

1 The presumptive minimum sentence of 10 yearsé i mp r i ferdhe possedsion or importation
of drugs with a certain market value, with intent to sell or supply (section 27 of the Misuse of
Drugs Act 1977, as amended);

9 The presumptive minimum sentences of five yearsé i mpr i 300 myearsd | mpr i®onmen
for certain offences under the Firearms Acts;

9 The mandatory minimum sentence of 10 years6 i mp ert $oo & second or subsequent
offence of possessing or importing drugs with a certain market value, with intent to sell or supply
(section 27(3F) of the Misuse of Drugs Act 1977);

9 The mandatory minimum sentences of five years6 | mpr i lZsooJrOryerelrsfimprisonmentlg for
second or subsequent specified offences under the Firearms Acts; and

9 The presumptive minimum sentence of three-quarters of the maximum term provided by law - or

10 years6 i mpr i svieerentteenmiaximum term is life imprisonment - for a second or
subsequento urs 9 *° undef teenQriminal Justice Act 2007 (section 25 of the Criminal
Justice Act 2007).

1.17  The key question addressed by the Commission in this Report, therefore, is the extent to which
mandatory or presumptive sentences contribute to a general aim of the criminal justice system: that of
reducing prohibited or unwanted conduct. This in turn requires the Commission to examine to what
extent such mandatory or presumptive sentencing regimes are consistent with the conceptual framework
for criminal sanctions and sentencing, as described already in general terms, and discussed in more
detail below in this chapter.

1.18 As a preliminary observation, the Commission notes that, unlike ordinary sentencing provisions
which require an examination of the culpability of the offender, the harm caused, and the behaviour of the
offender in relation to the particular offence, mandatory and presumptive sentencing provisions tend to
focus primarily on the harm caused ahead of culpability and offender behaviour. The extent to which the
harm caused may take primacy over other factors depends on whether the sentence is entirely
mandatory or presumptive and subject to exceptions. Where the sentence is presumptive, it is more
likely that the courts will be able to consider individual factors such as culpability and behaviour.

15 . ) . - . . ) .
The offences which attract a five-year presumptive minimum sentence are: (i) possession of a firearm while

taking a vehicle without authority (section 26 of the Firearms Act 1964, as substituted); (ii) possession of a
firearm or ammunition in suspicious circumstances (section 27A of the Firearms Act 1964, as substituted); (iii)
carrying a firearm or imitation firearm with intent to commit an indictable offence or resist arrest (section 27B of
the Firearms Act 1964, as substituted); and (iv) shortening the barrel of a shotgun or rifle (section 12A of the
Firearms and Offensive Weapons Act 1990, as substituted).

16 The offences which attract a 10-year presumptive minimum sentence are: (i) possession of firearms with

intent to endanger life (section 15 of the Firearms Act 1925, as substituted by section 42 of the Criminal
Justice Act 2006); and (ii) using a firearm to assist or aid in an escape (section 27 of the Firearms Act 1964,
as substituted by section 58 of the Criminal; Justice Act 2006).

o The offences listed above at note 15 attract a mandatory minimum five-year sentence where committed on a

second or subsequent occasion.

18 The offences listed above at note 16 attract a mandatory minimum 10-year sentence where committed on a

second or subsequent occasion.

19 For the purposes of thisuseotkefeccego rage méhosdsiseft i sted

Criminal Justice Act 2007. Among others, these include: murder, certain non-fatal offences against the
person, specified firearms and explosives offences, and aggravated burglary.
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1.19 In the context of preventing future criminal conduct, mandatory sentencing provisions may also
be contrasted with other types of sentencing provision in so far as mandatory sentencing provisions tend
to rely more heavily on the severity of the sentence to dissuade future offending, rather than on other
mechanisms such as education, therapy or community service. Again, the extent to which the sentencing
system relies more heavily on the severity of the sentence to dissuade future offending depends on
whether the sentence is entirely mandatory or presumptive and subject to exceptions. As discussed in
detail in subsequent chapters, some presumptive sentencing provisions permit sentence reviews where,
for instance, the offender is addicted to drugs.

C Aims of the Criminal Justice System and Sanctions

1.20 As noted at paragraphs 1.07 and 1.08, criminal sanctions pursue the following key aims:
deterrence, punishment, reformation and rehabilitation, reparation and incapacitation.

() Deterrence

1.21  Criminal sanctions are deterrent in so far as they seek to dissuade the particular offender from re-
offending (specific deterrence) and would-be offenders from offending in the first place (general
deterrence), by signalling the painful consequences that will otherwise result.?’ In this regard, it has been
asserted that there is a necessary link between punishment and deterrence in so far as you cannot have
the former without the latter.? In its 1993 Consultation Paper on Sentencing,22 the Commission noted
that it was the certainty of punishment rather than the severity of punishment that gave rise to a deterrent
effect.”® However, it has since been noted that there are other factors, such as the nature of the crime,
the target group of the particular sanction, the extent to which the offending behaviour attracts moral
condemnation, the extent to which the public has knowledge of the criminal sanction, and the swiftness of
the punishment, which may also affect the extent to which a particular criminal sanction deters.?*

1.22 The Commission observes that deterrence features strongly in the debate on mandatory and
presumptive sentences in so far as it is often advanced as a justification for the enactment of such
provisions. It is unclear, however, to what extent (if any) mandatory or presumptive sentences actually
deter. Some writers assert that entirely mandatory sentences are ineffective as deterrents. It has been
noted, for instance, that countries which retain the death penalty for murder often have high murder
rates.”® Other writers note, however, that crimes like murder are exceptional in so far as they are often
committed in the heat of the moment when the perpetrators are in not in the frame of mind to contemplate
the legal consequences.?® In its 1993 Consultation Paper on Sentencing,?’ the Commission stated that it
found no evidence to suggest that mandatory minimum sentences acted as a deterrent.?® Tonry cites
research which, he asserts, establishes that mandatory sentences have either no demonstrable deterrent

20 O 6 Ma | Sergepncing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 33ff; McAuley and

McCutcheon Criminal Liability (Round Hall, Sweet & Maxwell, 2000) at 104ff, and Department of Justice,
Equality and Law Reform White Paper on Crime, Discussion Document No.2: Criminal Sanctions (February
2010).

2 McAuley and McCutcheon Criminal Liability (Round Hall Sweet and Maxwell, 2000) at 104.

22 Law Reform Commission Consultation Paper on Sentencing (LRC CP 2-1993).

2 Ibid at paragraph 4.42.

24 Gabor and Cr ubrg Mieimum fPdhaltrest dheir Effects on Crime, Sentencing Disparities, and
Justice System Ex}ledResearthamdetmtistics Division) Qanadian Department of Justice,
2002) at paragraph 4.3.1.

2 O 6 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 34.

% Ibid at 34-35; Walker and Padfield Sentencing: Theory, Law and Practice (Butterworths, 2nd ed, 1996) at 97.

2 Law Reform Commission Consultation Paper on Sentencing (LRC CP 2-1993).

28 Ibid. at paragraph 10.26.
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effects or short-term effects that are quickly extinguished.29 He further observes that there has been little
impact on the crime rates in American states in which mandatory sentences have been introduced.*

(2) Punishment

1.23  Criminal sanctions are also punitive in so far as they seek to punish the offender for his or her
wrong-doing (retributon)** and gi ve formal expression to socie
(denunciation).32 The retributive aspect of punishment should be distinguished from vengeance in so far
as retribution relates to an action between the State and the offender, rather than the victim and the
offender, and is concerned with proportionate punishment determined by reference to objective criteria,
rather than emotion or anger.33 That the punishment should be proportionate to the offence (and the
offender) is often associated with fi j ust d e s &'r Thesdenunciaterpaspect of punishment, on the
other hand, may (as indicated by the Commission in its 1996 Report on Sentencing) be described as a
isafveatlweodo f or vhtatherwise be tewipted taoriake the law into their own hands.®

1.24 The Commission observes that punishment, comprising retribution and denunciation, is an
important aspect of the debate on mandatory and presumptive sentences. The offences for which
mandatory sentencing provisions have been enacted tend to be those offences which have a particularly
deleterious impact on society, such as murder, drug trafficking, firearms offences and certain repeat
offences. It is thus understandable that the Oireachtas should wish to increase the severity of the
applicable sanctions through the enactment of mandatory and presumptive sentencing provisions. It is
equally understandable that this might also serve a denunciatory aim by affording individual members of
society, who might otherwise feel victimised and powerless, an opportunity to express their condemnation
of such offences.

3) Reformation and Rehabilitation

1.25 Criminal sanctions may seek to reform and/or rehabilitate an offender with a view to re-integrating

himorherintosociety.37Indeed, it has been noted that rehabi i

consideration in the®ae maly jgistifg thenirgposition ofaa lighterrsentemc® where

this would, for i nst anc &ipatiodh @@ rehabilitativie progtaimrae. &dfdrmeativd e r 6 s

and rehabilitative programmes seek t o address factors which may hav

criminal behaviour and include programmes such as alcohol and drug treatment programmes, counselling

29 Tonry Sentencing Matters (Oxford University Press, 1996) at 135ff. Tonry suggests that the real reason for
enacting mandatory sentencing provisions is not deterr e
times are concerned with political and symbolic g o a t 1§9-160).( a

* Ibid at 137-139.

81 Walker Why Punish? ( Oxf ord University Pr es sSentericiicOllay and tPracbic® f f ;  O¢

(Thomson Round Hall, 2" ed, 2006) at 31ff; and Department of Justice, Equality and Law Reform White
Paper on Crime, Discussion Document No.2: Criminal Sanctions (February 2010).

32 O 06 Ma ISéneencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 43ff; and R v M(CA) [1996] 1

SCR 500 at paragraph 81, cited with approval by the court in R v Latimer [2001] 1 SCR 3 at 41.
% The People (DPP) v M [1994] 3 IR 306, 317; and R v M (CA) [1996] 1 SCR 500, paragraph 80.

3 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 31.

% Law Reform Commission Report on Sentencing (LRC 53-1996).

% Ibid at paragraph 2.13.

s Department of Justice, Equality and Law Reform White Paper on Crime, Discussion Document No.2: Criminal

Sanctions (February 2010).

% The People (DPP) v M [1994] 3 IR 306 at 314.
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and vocational programmes.39 Support for the reformative and/or rehabilitative aspects of criminal
sanctions is not, however, universal.*

1.26 The Commission observes that reform and rehabilitation are rarely, if ever, advanced as
justifications for mandatory or presumptive sentencing provisions. On the contrary, reform and
rehabilitatonar e often submitted as fAexceptional and s
than the sentence prescribed by presumptive sentencing provisions (such as those in the Misuse of
Drugs Act 1977 and the Firearms Acts).

(4) Reparation

1.27  Criminal sanctions may be reparative in so far as they require an offender to do something to
repair the damage that his or her wrong-doing has inflicted on society.41 This may take the form of
directly or indirectly compensating the victim of the offence. Alternatively, if there is no individual or
identifiable victim or, indeed, if the victim is unwilling to accept it, reparation can be made to the
community as a whole, for example, through the performance of community service or the payment of a
fine into public funds. In this way, reparation may contribute to policies aimed at the reintegration of
offenders. It has been noted, however, that a sentencer who discriminates between an offender who can
afford to make monetary reparation and an offender who cannot, particularly where the alternative is
imprisonment, may be regarded as acting inequitably.42

1.28 Reparation is rarely, if ever, asserted as a justification for mandatory or presumptive sentencing
provisions. This may be due to the fact that criminal sanctions which are predominantly reparative in
nature are usually proposed as an alternative to a sentence of imprisonment.

(5) Incapacitation

1.29  Criminal sanctions may be incapacitative in so far as they deprive the offender of the opportunity
to commit another offence.*® While this may be the effect of certain criminal sanctions, the Commission
observes that there is a constitutional objection to introducing a criminal sanction in order to deprive an
offender of his or her liberty on the basis of anticipated rather than proven offending.44 Aside from the
practical issues (including that it is notoriously difficult to make accurate predictions regarding future
behaviour* and that the incapacitative effects of imprisonment are, at best, modest46) the courts have
clarified that an incapacitative rationale would run counter to the constitutionally protected right to
personal liberty and the presumption of innocence.”’ As will be discussed below, it would also run

peci fi

%9 MacKenzie fiWhat Works. WRranisindyde s mo tPrWersk .| eWiOtetidersov anst on

Citizens? Readings in Rehabilitation (Willan, 2010) at 245.

40 McAuley and McCutcheon Criminal Liability (Round Hall Sweet and Maxwell, 2000) at 102-103; Law Reform
Commission Consultation Paper on Sentencing (LRC CP 2-1993) at paragraph 10.26; and Priestley and
Vanstone Offenders or Citizens? Readings in Rehabilitation (Willan, 2010) at 107.

“ Department of Justice, Equality and Law Reform White Paper on Crime, Discussion Document No.2: Criminal

Sanctions (February 2010); and Cavadino and Dignan The Penal System - An Introduction (Sage
Publications, 3" ed, 2002) at 44-45.

42 Walker and Padfield Sentencing: Theory, Law and Practice (Butterworths, 2" ed, 1996) at paragraph 9.38.

43 Department of Justice, Equality and Law Reform, White Paper on Crime, Discussion Document No.2: Criminal

Sanctions (February 2010); and Cavadino and Dignan The Penal System - An Introduction (Sage
Publications, 3" ed, 2002) at 44-45.

a“ 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 42.

48 Ibid; Ashworth Sentencing and Criminal Justice (Butterworths, 3 ed, 2000) at 69; and Law Reform

Commission Consultation Paper on Sentencing (LRC CP 2-1993) at paragraph 4.46.

46 Cavadino and Dignan The Penal System - An Introduction (Sage Publications, 3" ed, 2002) at 39.

4 The People (Attorney General) v 08 C 41066]dRy50laan 508-509; The People (DPP) v Carmody [1988]

ILRM 370 at 372; The People (DPP) v Jackson Court of Criminal Appeal 26 April 1993; The People (DPP) v
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counter to the principle that a criminal sanction should be proportionate to the circumstances of the
particular offence and the particular offender.

1.30 The Commission observes that the issue of incapacitation carries some weight in the debate on
mandatory and presumptive sentences. The need to take and keep certain offenders off the streets is
often cited in support of these sentencing provisions. While such an argument may carry political weight,
it would appear, in light of the foregoing analysis, to be unconstitutional.

(6) Discussion

1.31 It is thus clear that criminal sanctions and sentencing are motivated by a number of factors
including the overarching aim of the criminal justice system (the reduction of prohibited or unwanted
conduct) and the various aims of criminal sanctions (deterrence, punishment, reform and rehabilitation,
reparation and incapacitation). Whereas the overarching aim of the criminal justice system will remain
the same in every case, sentencing courts may give priority to one or more of the aims of criminal
sanctions depending on the particular circumstances of the individual case. Thus, for instance, the aims
of deterrence, punishment and incapacitation will generally feature in cases involving more serious
offences which attract more severe sanctions such as a term of imprisonment. As discussed, these aims
are therefore often raised as justifications for mandatory and presumptive sentencing provisions which
are generally enacted to deal with offences which have a particularly harmful effect on society. By
contrast, the aims of reform and rehabilitation and reparation usually feature in cases involving less
serious offences which attract less severe sanctions such as a non-custodial sentence. As discussed
therefore, these aims are not usually raised in favour of mandatory or presumptive sentencing provisions.

D Principles of Sentencing and Justice

1.32 As noted at paragraph 1.09, in pursuing the general aim of the criminal justice system, the
sentencing process must comply with external constraints that emanate from fundamental principles of
justice. To begin with, the use of certain criminal sanctions is prohibited because the sanctions are
considered to be inhumane under current constitutional and international human rights standards.
Likewise, the use of certain other criminal sanctions is not feasible because they would be too costly.
The remaining criminal sanctions (in other words, those criminal sanctions which are not considered to be
inhumane or too costly) must comply with the two fundamental principles of justice. These are that: (a)
there should be a consistent approach to sentencing so that like cases are treated alike, and (b) the
criminal sanction should be proportionate to the particular offence (and the particular offender). These
principles of consistency and proportionality are closely connected in so far as a consistent approach to
sentencing is necessary to ensure that proportionate sentences are imposed in all cases.

D) Consistency

1.33  The principle of consistency has traditionally been explained in terms of like cases being treated
alike and different cases being treated differently.48 The corollary of this is that inconsistency arises
where like cases are treated differently and different cases are treated alike. It should be reiterated,
however, that when we refer to consistency, we are referring to consistency of approach rather than
consistency of outcomes.® In the Halliday Report, it was observed that consistency could be viewed as
like cases resulting in like outcomes but:

AiThe variety of circumstances in criminal c
which can result in undesirable priority being given to apparently uniform outcomes, regardless of
the circumstances. A better approach is to seek consistent application of explicit principles and

GK [2008] IECCA 110; Caffrey v. Governor of Portlaoise Prison [2012] IESC 4; and Minister for Justice and
Equality v Nolan [2012] IEHC 249.

48 O 6 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 49-50.

49 Making Punishments Work - Report of a Review of the Sentencing Framework for England and Wales (Home

Office, 2001) at paragraph 2.21.
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standards, recognising that these may result in justifiably disparate o ut c o ™ dEsmphasis

added]
Inthis regard, it has been observed that the <chall enge
eliminate undue disparity wi t hou’ replacing it with e

1.34 In its 2004 Consultation Paper on Prosecution Appeals from Unduly Lenient Sentences in the
District Court,>” the Commission took a similar approach by distinguishing between sentencing disparity
and sentencing inconsistency:

iwWhil e s disgaritynntay lbedustified, given the nature of the offence and the individual
circumstances of the offender, sentencing inconsistency is not acceptable, such as where
individual judges may differ widely in dealing wi

1.35 The need for a consistent approach becomes obvious when one considers the humerous factors
which may influence sentencers.®® Ashworth asserts that these factors fall into four broad categories.
The first category relates to the views that sentencers may have regarding the facts of the case. The
second category relates to the views that sentencers may have regarding the principles of sentencing. In
this category, Ashworth includes views regarding the gravity of offences; the aims, effectiveness and
relative severity of the available types of sentence; the general principles of sentencing; and the relative
weight of aggravating and mitigating factors. The third category relates to views regarding crime and
punishment. In this category, Ashworth includes views regarding the aims of sentencing; the causes of
crime; and the function of courts passing sentence. The final category relates to the demographic
features of sentencers. In this category, Ashworth lists age, social class, occupation, urban or rural
background, race, gender, religion, and political allegiance. While sentencers are expected to have
developed a high level of resistance to outside influences, the Commission observes that no-one can be
entirely immune.

1.36 It has been observed that sentencing is not an exact science so the principle of consistency
cannot be applied in absolute terms and some degree of variation is inevitable.>® It has been argued that
this is a small price to pay for a justice system which guarantees individualised punishment.56 However,
this argument should not be taken too far as a system which tolerates gross inconsistency is manifestly
unfair and risks losing public confidence.>” Whereas the normal approach of the Oireachtas to ensuring
consistency is to prescribe a maximum sentence only, it might, in such circumstances, feel compelled to
circumscribe judicial discretion further by establishing mandatory sentences or rigid sentencing
guidelines.*®

50 Making Punishments Work - Report of a Review of the Sentencing Framework for England and Wales (Home

Office, 2001) at paragraph 2.21.

51 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 53.

52 Law Reform Commission Consultation Paper on Prosecution Appeals from Unduly Lenient Sentences in the

District Court (LRC CP 33-2004).

58 Ibid at paragraph 6.07. O6 Mal | ey observes: AiDi sparity and inconsi st e

little turns on the difference between them. Both are concerned with the problem of discordance. Arguably,

consistency is more concerned with incompatibility of particular decisions with avowed principles or previous
practice, whereas disparity is more concerned with inec
See: 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 49.

> Ashworth Sentencing and Criminal Justice (Butterworths, 3" ed, 2000) at 35-36.

% 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 52.
*®  bid.
" Ibid at 52-53.

%8 Ibid at 53.
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(2) Proportionality

1.37  In Whelan and Lynch v Minister for Justice, Equality and Law Reform,> the High Court (Irvine J)
distinguished between two types of proportionality: (a) constitutional proportionality, and (b)
proportionality in the context of sentencing. On appeal, this distinction was upheld by the Supreme
Court.®® Citing the judgment of Costello J in Heaney v Ireland,®* Murray CJ observed in Whelan and
Lynch that the constitutional doctrine of proportionality:

fi . . publie lava doctrine with specified criteria, according to which decisions or acts of the State,
and in particular legislation, which encroach on the exercise of constitutional rights which citizens
are otherwise entitled freely to enjoy, are scrutinised with regard to their compatibility with the
Constitution or the | aw. o0

By contrast, Aiproportionalityd in the context of se
which judicial discretion should, as a matter of principle, be exercised within particular proceedings.

(@) Constitutional Proportionality

1.38  Constitutional proportionality is thus applicable to Acts of the Oireachtas. In the decision of the
High Court in Heaney v Ireland,®® Costello J pronounced the test for constitutional proportionality as
follows:

iThe objective of the i mpugned provision must be
constitutionally protected right. It must relate to concerns pressing and substantial in a free and
democratic society. The means chosen must pass a proportionality test. They must:-

(a) Be rationally connected to the objective and not be arbitrary, unfair or based on
irrational considerations,

(b) Impair the right as little as possible, and

(c) Be such that their effects on rights are proportional to the objective... Ko

1.39  The Supreme Court adopted a similar test in In re the Employment Equality Bill 1996:%

iln effect a f or m ffbe gppliedamthe propmsed dedtidn.y (a)tlsdt sationathyu
designed to meet the objective of the legislation? (b) Does it intrude into constitutional rights as
little as is reasonably possible? (c) Is there a proportionality between the section and the right to
trial in due course of |law &nd the objective of

1.40 Heaney and In re the Employment Equality Bill 1996 were preceded by the Supreme Court
decision in Cox v Ireland.®® Cox v Ireland has been identified as an important landmark in modern judicial
thinking on mandatory sentences.®’” The plaintiff challenged section 34 of the Offences Against the State
Act 1939, which provided that any person convicted by the Special Criminal Court of a scheduled offence
would forfeit any office or employment remunerated from public funds and be disqualified from holding
any such office or employment for a period of 7 years from the date of conviction. The plaintiff, a teacher
at a community school, was convicted by the Special Criminal Court of a scheduled offence. As a result,

5 [2007] IEHC 374, [2008] 2 IR 142.

60 [2010] IESC 34; [2012] 1 IR 1.

61 Heaney v Ireland [1994] 3 IR 593.

62 Ibid.

63 Ibid at 607.

64 In re the Employment Equality Bill 1996 [1997] 2 IR 321.
6 Ibid at 383.

66 Ibid at 503.

67 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 534.
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he lost his post, pension and pay-related social insurance rights and became ineligible to work in a similar
post for a period of 7 years.

1.41  Both the High Court and the Supreme Court found section 34 to be unconstitutional. The High
Court (Barr J) held that the penalties imposed by section 34 were patently unfair and capricious in nature
and that they amounted to an unreasonable and unjustified interference with the personal rights of the
plaintiff. The Supreme Court observed that the State was entitled to impose onerous and far-reaching
penalties for offences threatening the peace and security of the State but that it must, as far as
practicable, protect the constitutional rights of the citizen. It found that the State had failed in this regard
as the provisions of section 34 were @i mpermissibly
contained in section 34 applied to all scheduled offences which included less serious offences and
offences of the utmost gravity. Furthermore, there was no way to escape the mandatory penalties even if
a person could show that his or her intention or motive in committing the offence bore no relation to
considerations of the peace and security of the State.

1.42  More recently, in Whelan and Lynch v Minister for Justice, Equality and Law Reform,?® the
Supreme Court applied the Heaney proportionality test to section 2 of the Criminal Justice Act 1990 which
imposes a mandatory life sentence for murder. Confirming that the Oireachtas was empowered to enact
legislation setting mandatory penalties, Murray CJ observed that such legislation might be
unconstitut i o n arationalfrelationshipbeteeemtiaespenalty and the requirements of justice
with regard to the punishme nt of the offence specifiedo.

1.43 The decision in Cox may, however, be contrasted with the decision in Whelan and Lynch. In
Cox, the Supreme Court found that the mandatory provision concerned was impermissibly wide and
indiscriminate in so far as it applied to all scheduled offences without distinction as to their gravity. In
Whelan and Lynch, however, the Supreme Court r e jthe mandatoryt he a|
provision concerned was unconstitutional in so far as it prevented the judge from exercising his or her
discretion to treat differently, different types of murder case. The unique nature of murder was found to
justify treating all cases of murder, irrespective of the degree of moral blameworthiness, in the same way.

1.44  As mandatory sentencing provisions have the potential to infringe the rights of the accused to a
greater extent than discretionary sentencing provisions, the Commission observes that the doctrine of
constitutional proportionality should be stringently applied to all mandatory sentencing provisions. The
doctrine of constitutional proportionality thus requires, first, that the mandatory sentencing provision
should be rationally connected to the objective it seeks to achieve and should not be arbitrary, unfair or
based on irrational considerations. Second, the mandatory provision should impair the rights of the
accused as little as possible. Third, there should be proportionality between the mandatory provision and
the right to trial in due course of law and the objective of the legislation.

(b) Sentencing Proportionality

1.45 Proportionality in the context of sentencing operates quite differently from constitutional
proportionality. Here, proportionality requires that a sentence be proportionate to the gravity of the
offence and (as is generally accepted) the circumstances of the offender.®® The Irish courts have
reaffirmed this aspect of proportionality on numerous occasions, including, as already discussed, in the
leading case on sentencing in Ireland, The People (Attorney General) v Poyning.70 In The People
(Attorney General) v O®riscoll,”* for instance, the Court of Criminal Appeal stated:

ilt isé the duty of the Courts to pass what are
regard to the particular circumstances of that case i not only in regard to the particular crime but
inregardtothe part i c ul ar “criminal .o

8 [2007] IEHC 374, [2008] 2 IR 142; [2010] IESC 34, [2012] 1 IR 1.

69 06 Ma IThe€yminal Process (Roundhall, 2009) at paragraph 22.02.

o The People (Attorney General) v Poyning [1972] IR 402, discussed at paragraph 1.10ff, above.
& The People (Attorney General) v O®riscoll (1972) 1 Frewen 351.
& Ibid at 359.
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1.46  To the same effect, in The People (DPP) v Tiernan, ® the Supreme Court was asked to consider a
point of law of exceptional public importanc:e,74 namely, the guidelines applicable to sentences for the
crime of rape. While the Supreme Court refrained from formulating any such guidelines, Finlay CJ
observed that ii n pdge must inghose ansentente which snehis apinion meets the
particular circumstances of the cade and of the accus

1.47  In The People (DPP) v M,”® the Supreme Court considered the severity of sentences imposed for
a number of counts of buggery, indecent assault and sexual assault. During the course of its
consideration, Denham J indicated that sentences should be proportionate in two respects:

AiFirstly, they should be proportionate to the cri
sentence...

However, sentences must also be proportionate to the personal circumstances of the appellant.
The essence of the discretionary nature of sentencing is that the personal situation of the
appell ant must be taken i fto consideration by the

1.48 There are numerous other examples where this principle is applied by the Irish courts.™

1.49  For the purpose of formulating proportionate sentences, the courts have adopted a three-tiered
approach by which they first identify the range of applicable penalties. Then they locate where on the
range of applicable penalties a particular case should lie and finally, they consider the factors which
aggravate and mitigate the sentence.”® Thus, in the Supreme Court decision in The People (DPP) v M, %0
Egan J stated:

ilt must be remembered also that a reduction in
regard to the maximum sentence applicable. One should look first at the range of penalties
applicable to the offence and then decide whereabouts on the range the particular case should
lie. The mitigating circumstances should then be looked atandanappr opr i at e r educti ol

Egan J considered the following mitigatingf act or s : (i) the appellantds guil
reof fending, (i i i gnd (vhttee pasgbpitg bf Irchabititaiien. lhig eleart h a t fimi tigat
crcumstanceso, in this regard, is a reference to cir

than circumstances which would mitigate the seriousness of an offence.®

150 The Commissionnotest her ef ore, that Egan JOos-relatgdstepsXch invol

s The People (DPP) v Tiernan [1988] IR 251.

" Section 29 of the Courts of Justice Act 1924.

S The People (DPP) v Tiernan [1988] IR 251 at 253.
e The People (DPP) v M [1994] 3 IR 306.

77 Ibid at 316.

8 The People (DPP) v WC [1994] 1 ILRM 321; The People (DPP) v Sheedy [2000] 2 IR 184; The People (DPP)
v Kelly [2005] 1 ILRM 19; The Peopl e ( DP[ROP5] ¥ IR 08d;0Pwdfizsawski v Judge Coughlan
[2006] IEHC 304; The People (DPP) v H [2007] IEHC 335; The People (DPP) v GK [2008] IECCA 110; The
People (DPP) v Keane [2008] 3 IR 177; The People (DPP) v Harty Court of Criminal Appeal 19 February
2008;The Peopl e (200RPECCA/118D@nE€The People (DPP) v Woods [2010] IECCA 118.

& 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 89ff.

80 The People (DPP) v M [1994] 3 IR 306.

81 Ibid at 315.

82 See: Law Reform Commission Report on Sentencing (LRC 53-1996) at paragraphs 3.5-3.8.

8 The People (DPP) v Crowe [2010] 1 IR 129. See also: O 6 Ma ISknéegcing Law and Practice (Thomson

Round Hall, 2™ ed, 2006) at 93. O6 Mal | ey c i Gudslinetohtlee S@nfelcihg Guidelines Council of
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(i) Identifying the range of applicable penalties;

(i) Locating the particular case on that range; and

(i) Applying any factors which mitigate or aggravate the sentence.
Each of these steps will be considered in turn.
() Identifying the Range of Applicable Penalties

151 To determine the range of penalties applicable to the particular offence, the courts consider

whether the Oireachtas has provided any guidance by means of, for instance, a statutory maximum or

minimum sentence.?* Thus, for example, section 14 of the Criminal Justice (Theft and Fraud Offences)

Act 2001 provides that robbery is subject to a maximum penalty of life imprisonment. As a result, a

person convicted of robbery may expect to receive a sentence ranging from zero years to life
imprisonment, depending on the circumstances of the case and the offender. The fact that robbery is

subject to a maximum sentence of life imprisonment also indicates how seriously robbery should be

considered, as does the statutory direction that an accused charged with robbery should be tried on
indictment.®® It is thus fair to assume that robbery, for which an offenderi s #fl i abl e on con:
indictment to imprisonment for life 8%js a serious offence.

152  For some serious offences, excluding those to which entirely mandatory and mandatory minimum
sentences apply, the courts have established points of departure regarding the sentence to be imposed.
Thus, in the Supreme Court decision in The People (DPP) v Tiernan,®’ Finlay CJ made the following
remark regarding the sentence for rape:

AiWhil st in every criminal case a judge must i mpo
particular circumstances of the case and of the accused person before him, it is not easy to

imagine the circumstances which would justify departure from a substantial immediate custodial

sentence for rape and | can only express the view that they would probably be wholly
exceptional. 88[emphasis added]

Thus a person convicted of rape would ordinarily expect to receive a substantial custodial sentence save
where it is shown that there are fAwholly exceptional 0

1.53  Similarly, in the Court of Criminal Appeal decision in The People (DPP) v Princs®® regarding the
sentence for manslaughter, the Court observed:

Al T] he offence of mansl aughter, particularly vol
violence is involved, should normally involve a substantial term of imprisonment because a
person has been killed. Only where there are special circumstances and context will a moderate
sentence or in wholly exceptional circumstances, a non-custodial sentence, be warranted. Those
circumstances are more likely to arise in cases [of] involuntary manslaughter... .0 ( emphasi s

added)
Thus a person convicted of manslaughter would ordinarily expect to receive a substantial custodial
sentence save where fAspecial circumstamaece siovhwd U lyd ejxic

circumstances 0 woostotiaseptanset i fy a non

England and Wales on Seriousness and the decision of the English Court of Appeal in R v Howells [1999] 1
WLR 307.

84 The People (DPP) v Maguire [2008] IECCA56; The Peopl e ([200®ABCCA 116 an@ The People
(DPP) v Halligan Court of Criminal Appeal 15 February 2010.

8 The People (DPP) v Loving [2006] IECCA 28.
8 Section 14 of the Criminal Justice (Theft and Fraud Offences) Act 2001.
87 The People (DPP) v Tiernan [1988] IR 251.

% Ibid at 253.

89 The People (DPP) v Princs [2007] IECCA 142.
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1.54 In considering the range of penalties applicable in manslaughter cases, the Court of Criminal
Appeal has, on occasion, had regard to statistical information concerning sentences previously imposed
for this offence.”® In The People (DPP) v Kelly,” the Director of Public Prosecutions provided the Court
with two lists detailing 50 recent sentences specified on foot of pleas to, or convictions for, manslaughter.
The Court confirmed t ladrial judige is entitled to request information of this sort and we are glad to
have® it flsp .emphasised, however, that such statistical information fis of limited value because it
does not give information on the individual crimes or what aggravating or mitigating factors there may
have been il Thecourt further aoted that these particular lists related only to cases tried in
the Central Criminal Court and, as such, concerned instances where the accused was originally charged
with murder and either a plea to manslaughter was accepted by the Director of Public Prosecutions or the
accused was acquitted of murder but convicted of manslaughter. The Court acknowledged, therefore,
that the statistics supplied were not fa guide to the practice in the Circuit Court where it may be that the
manslaughtert ases are of a | e% sThisastptistical infortmatidn was atsd taken into
account by the Court of Criminal Appeal in The People (DPP) v Colclough.95

1.55 In The People (DPP) v Murray,96 the Court of Criminal Appeal considered an appeal against the
severity of a sentence of 12 and a half years6 i mpr i $o02bnceunts of social welfare fraud.
Observing that social welfare fraud should not be considered a victimless crime, the Court stated:

AQuite the contrary: offences of this kind
treatment and social solidarity on which the entire edifice of the taxation and social security
systems lean. This is especially so at a time of emergency so far as the public finances are
concerned. 0

1.56 Emphasising the particular importance of maintaining social solidarity through deterrent
measures, the Court indicated that:

fi We erefdre suggest for the future guidance of sentencing courts that significant and systematic
frauds directed upon the public revenue - whether illegal tax evasion on the one hand or social
security fraud on the other - should generally meet with an immediate and appreciable custodial
sentence, although naturally the sentence to be imposed in any given case must have

strike

appropriate regard to the individual <circumstance
1.57 Noting, however, that the sentence of 12 years6 i mp rit feradhe particular offences would
infringe the totality principle,?” the Court substituted a sentence of 9 yearsd i mp r i with thenfinal t

year suspended. Nevertheless, the message of the Court of Criminal Appeal is clear in so far as it states
that a person convicted of an offence against the public purse, in the current economic climate at least,

may expect to receive fAan i mmediate and appreciable c
%° For further discussion, see: Lynch -20h@dydi ci olf Rasnesdra
Office, 2013) at 9ff. Available at: www.irishsentencing.ie/en/ISIS/Pages/WP09000222 [Last accessed: 22
May 2013].

o The People (DPP) v Kelly [2005] IR 321.

% |bid at 331.

% Ibid.

% Ibid.

% The People (DPP) v Colclough [2010] IECCA 15.
% The People (DPP) v Murray [2012] IECCA 60.

o In The People (DPP) v McGrath [2008] IECCA 27, for example, the Court of Criminal Appeal stated that the
totality test requires the sentencing court, when imposing consecutive sentences for individual offences, to
consider whether, overall, the sentences are proportionate in their totality.
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1.58 In general, however, the courts have emphasised that they should not constrain their discretion in
sentencing by following a fixed policy where none has been prescribed by law. In The People (DPP) v
WC,%® the Central Criminal Court indicated that:

ilt i s notgemp@eriminad aaseahep imposing sentence, whether for a particular type
of offence, or in respect of a particular class of offender, to fetter the exercise of his judicial

discretion through the operation of a fixed policy, or to otherwise pre-determine t he * ssue. o

1.59 Thus, in The People (DPP) v KeIIy,100 where the trial judge had indicated that on the basis of a

policy of deterrence he would impose a sentence of 20 yearsé | mp r i ia cagemievolting death and

serious injury caused by the use of knives, the Court of Criminal Appeal found that he had erred in
PR 101

principle.

1.60 In some cases, the courts have gone further than establishing points of departure by formulating
the ranges of penalties applicable to various combinations of facts. In The People (DPP) v WD, for
instance, the Central Criminal Court considered cases of rape over a three-year period in which lenient,
ordinary, severe and condign punishments had been imposed.m3

1.61 In the category of lenient punishments, the Court considered cases in which a suspended
sentence had been imposed.104 It noted that a suspended sentence could only be contemplated where

the circumstances of the case were fiso completely

sentencing for an offence of rape in a way that deviates so completely from the norm established by

I aw® o

1.62 In the category of ordinary punishments, the Court considered cases in which a sentence range
of three to 8 years had been applied.106 It noted that a sentence at the upper end of the scale, a sentence
of 8 years or more, for which the courts took into account aggravating factors, could be imposed even on
a plea of guilty. An offender could expect a sentence at the upper end of the scale where there had been

ffa worse than wusual ef fect on the vict iwheretheteaaree par f
relevant previous convictions, sucﬁwﬂn&ffenderrmuldexpebtons f o
a sentence of five years6 i mpr i wbementhe or she had pleaded ndAguilt
which involve no additional gratuitous humiliation or violence beyond those ordinarily involved in the
of f e 1f%whereas he or she could expect a sentence of six or 7 yearsd6 i mp r i whera therenwas

no early admission, remorse or early guilty plea.*®®

1.63 In the category of severe punishments, the Court considered cases in which a sentence range of
9to 14 years6 i mpr i bad benmaapplied.llo The Court observed that five of the cases involved

% The People (DPP) v WC [1994] 1 ILRM 321.
% Ibid at 325.
19 The People (DPP) v Kelly [2005] 1 ILRM 18.

101 Ibid at 22. See also: The People (DPP) v Dillon Court of Criminal Appeal 17 December 2003; Pudliszewski v
Judge Coughlan [2006] IEHC 304; and Dunne v Judge Coughlan High Court 25 April 2005.

192 The People (DPP) v WD [2008] 1 IR 308.
19 bid at 330.

194 Ibid at 319.

15 Ipid.

108 |pid at 324.

07 pid.
18 pid.
109 pid.

M0 pid at 327.
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individual offences of a single count of rape; 9 involved a single attack that generated more than one
conviction; and four involved multiple counts.™™ It noted that previous convictions for a sexual offence
were an aggravating factor which would normally result in the imposition of a severe sentence.’® A
sentence of 10 or 11 years6é i mp r i was anoseah, even after a plea of not guilty, unless there were
circumstances of unusual violence or premeditation.’*® A sentence range of 9 to 14 yearsé i mp r i
was more likely where the degree to which the offender chose to violate and humiliate the victim
warranted it.***

1.64 Inthe category of condign punishments,115the Court considered cases in which a sentence range

of15years6 | mpr i t® ifenimpeigoiment had been imposed.116 The Court observed that 9 involved
a single incident that lasted for a considerable number of hours; two involved gang rape; and 11 involved
multiple incidents or multiple victims or both.**” It noted that factors such as the nature of the victim
(being very young or very old), the effect of the attack and the especial nature of the violence or
degradation were characteristic of sentences within this most serious category.118 A life sentence had
been imposed where there had been a need to protect the community and where very serious, vicious
and degrading sexual crimes had been committed against a victim over a period of years.119 An abuse of
trust'® and the pursuit of a campaign of rape against prostitutes,™?! for instance, were also seen as
aggravating factors.

1.65  In The People (DPP) v H,'?? the Court of Criminal Appeal considered the more significant cases

in which lenient, ordinary and serious sentences had been imposed for sexual offences which had been
committed between 10 and 40 years before prosecution.

1.66 In The People (DPP) v Pakur Pakurian,? the Court of Criminal Appeal considered the range of
punishments that might apply to robbery:

sonme.l

A...[1]1n a very well pl anned commerci al robbery

most culpable people, or twelve years for those less culpable, and one might also find that there
are cases where because of the particular circumstances such as a mugging which was caused
by heroin addiction which has been cured or where the person has entered rehabilitation, or
matters of those nature, that the sentence might be significantly less than the seven years
sentence, even perhaps a suspended sentence. But in between one finds a range of sentences
and the Court is sure there are even ones of more than eighteen years, but a range of sentences
which are dppropriate. o

" The People (DPP) v WD [2008] 1 IR 308 at 324.
"2 bid at 326.

" bid.

14 Ibid at 327.

115

The New Oxford Dictionary of English (Oxford University Press, 2001 ) at 383 definegofiicond

puni shment or retribution) appropriate to the crime or

16 The People (DPP) v WD [2008] 1 IR 308 at 319.

17 Ibid at 327.

18 bid at 328.

9 bid at 329.

120 bid at 330.

2L bid.

122 The People (DPP) v H [2007] IEHC 335.

123 The People (DPP) v Pakur Pakurian [2010] IECCA 48.
124 Ipid.
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Thus, depending on the presence of various factors, a person convicted of robbery might expect to
receive a sentence in one of the ranges outlined above up to the statutory maximum sentence of life
imprisonment.125

1.67 The Commission notes that these decisions support the view that it is appropriate that certain
offences at the highest end of the scale of gravity should attract an immediate, substantial custodial
sentence, save in exceptional circumstances.

(i) Locating the Particular Case on the Range of Applicable Penalties: culpability, harm
caused and offender behaviour

1.68 Having identified the range of applicable penalties, the courts must then locate the particular case
on that range. In order to do this, the courts must first determine the seriousness or gravity of the
particular case. In The People (DPP) v GK,*® the Court of Criminal Appeal attempted to identify the
factors that must be considered in order to assess the gravity of a particular case:

fiHaving regar d teoof thishGaurtjandrof tise Supveche @ourt the matters which
determine the gravity of a particular offence are the culpability of the offender, the harm caused
and the behaviour of the offenderi n r el ati on to tW@emphzasis addedlu | ar of f e

() Culpability

1.69 Regarding culpability, it is useful to have regard to the nature of the mental element or mens rea
which the offender is found, or appears, to have had when committing the offence:*?®

filntention to cause har m cl e aculpabilityamdptheensomharrs t he
intended, the greater the blameworthiness. Recklessness, in the sense of a conscious disregard

of an unjustifiable risk, comes next, and again the greater and more dangerous the risk, the

greater the culpability. Negligence would rank as the lowest form of culpability, which is not to

say that it should be met with ipunity if it has

Thus, on a scale of culpability, intention ranks highest, negligence ranks lowest and recklessness ranks
somewhere in between.

1.70 In The People (DPP)v 06 D,Woyfoe @éxample, which concerned careless driving, the Court of
Criminal Appeal made the following observation regarding culpability:

AThe concept of careless driving cover shedesswi de ¢
serious to the more serious. It covers a mere momentary inattention, a more obvious
carelessness, a more positive carelessness, bad cases of very careless driving falling below the
standard of the reasonably competent driver and cases of repeat offending. However, since even
a mere momentary inattention in the driving of a mechanically propelled vehicle can give rise to a

125 gection 14 of the Criminal Justice (Theft and Fraud Offences) Act 2001.
126 The People (DPP) v GK [2008] IECCA 110.

127 Ibid. See: the Court of Criminal Appeal decision in The People (DPP) v Keane [2008] 3 IR 177 at 195, which
concerned the sentence for r ap e [theilaw obliges [thehsenktocng jadge] CJ i nd
to have regard to all the salient features of the circumstances in which the offence was committed, the nature
of the offence and its impact on the victim and society so as to evaluate its gravity. The sentencing judge is
also obliged to have regard to the particular individual who must be sentenced, his or her personal history and
circumstances so that a punishment which is proportiona

128 O 6 Ma ISéntencing - Towards a Coherent System (Round Hall, 2011) at 194; and O 6 Ma ISéntencing Law

and Practice (Thomson Round Hall, 2nd ed, 2006) at 92.
129 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2™ ed, 2006) at 92.

0 The People (DA2OSI3VRIBM Dwy er
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wholly unexpected death, the court has always to define the degree of carelessness and
therefore cul pabm'lllity of the driving. o

Thus, for any given offence, the sentencing court must look at the particular circumstances of the case
(and the offender) to determine the level of culpability.

1.71  In the same case, the Court considered whether the fact that a death had occurred as a result of
the careless driving could be considered an aggravating factor. In this regard, it distinguished between
cases in which death had been an unfortunate consequence and cases in which there had been a high
risk of death:

Al T] here i s a whetwketd a mére ndoménfary inattentiom in the driving of a
mechanical (sic) propelled vehicle, which unexpectedly and tragically causes a loss of a life, and
grossly careless driving, which, though still short of dangerous driving, hardly surprisingly results
in a fatal collision. A rigid adherence in sentencing to an approach which excludes any reference
to the death in itself as an aggravating factor, despite the many and various differences in the
degrees of careless driving, would not be proportionate.

While the fact of death occurring may be a separate factor in itself, it should not be so in every
case where there is a death. The occasions on which it becomes a factor must depend upon the
finding of the court on the primary issue of the degree of carelessness and therefore of the
culpabilit®% of driving. o

In the particular circumstances of the case, where the primary issue of carelessness revolved around the
fact that the applicant had driven with bald tyres, the Court found that it would be disproportionate to
regard the death as an aggravating factor in itself. Nevertheless, this case clearly highlights the close
connection between: (a) the culpability of the offender, and (b) the harm caused (which will be considered
in the next section) in determining the seriousness of the offence.

(1 Harm

1.72 Regarding harm, the greater the harm caused, the more serious the offence is likely to be
considered.**® However, harm alone would be an unreliable indicator of seriousness.™* An offender
might cause more harm than he or she intended or, through some form of diminished capacity, might not
have fully appreciated the likely consequences of his or her actions. Equally, a person might cause less
harm than he or she intended or risked. It has thus been asserted that the test should be the harm that
the offender intended to cause or risked causing where the harm is a reasonably foreseeable

consequence.® Thus, as noted at paragraph 1.71,ihar m and cul pabil i t¥° are

1.73  In The People (DPP) v WD,"*’ the Central Criminal Court considered the harm caused by a rape

ne x

in terms of its effect on the victim (which was i s o me wh at wor s e intchnelnding tkat au s ual o

sentence at the upper end of the normal range would be appropriate:**®

A[ T] he victi m ndioges thatthevicttim hadwéficulty sieeping at first and suffered
panic attacks. Her concentration went as to her studies and she began to panic about all

B The Peopl e ( DRF2PO5]3VR 16845DIME) € r

%2 Ibid at 152.

06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 92.
134

06 Ma ISéntencing - Towards a Coherent System (Round Hall, 2011) at 194.

15 pid; and OSeMentidg &aw and Practice (Thomson Round Hall, 2" ed, 2006) at 92. See also: The
People (DPP) v Dwyer [2005] 3 IR 134; and the 2004 Sentencing Guideline of the Sentencing Guidelines
Council of England and Wales on Seriousness.

136 O 6 Ma ISéntencing - Towards a Coherent System (Round Hall, 2011) at 194.
137 The People (DPP) v WD [2008] 1 IR 308.

138 pid at 334.
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matters. She lost interest in study and almost dropped out and left her part time job. She
suffered a big character change from being outgoing into being closed with family and friends.
Now she is uncomfortable in the presence of men and wary while out particularly at night and

looking over™her shoulder. o

1.74  In The People (DPP) v GK,"*°the Courtof Cr i mi nal Appeal referred

to th

the victim in concluding that the particul ar aggrava
seriousness on the scale of gravity of such assaultsbo

iThough the victi m ydholagicaha psychiaric geatinent, ihism gjear fran the
Victim Impact Statement that the effect of this sexual assault on her was very grave. She was
unable to work for four weeks. The cost 0
enjoyment of life has been permanently impaired in that her sense of security in society has been
lost and she has become overcautious in moving about during daylight hours and is afraid to go
out at night unaccompanied. This is a very great imposition in the case of a single lady of twenty
five years of age. 0

1.75 There are a number of general propositions that may be of assistance in determining the extent
of the harm caused in a particular case.'** On any hierarchy of protected rights and interests, life and
bodily integrity should rank highest. In addition, personal dignity and autonomy are increasingly
recognised as important interests that merit strong legal protection. Similarly, personal liberty should also
rank highly.142 While private property ordinarily ranks next after life, liberty and bodily integrity, for
sentencing purposes the important question is not whether the law should protect private property as an
institution, but rather the degree of hardship or harm caused by the offence. In other words, the
seriousness of a property offence should not be assessed solely by reference to the amount taken but
also by reference to the suffering or hardship which the offence caused to the victim. Serious offences
involving the violation of fundamental rights may carry a broad presumption in favour of a custodial
sentence, but no more than that as mitigating factors may justify the imposition of a more lenient
sentence.'*?

(1 Offender Behaviour

1.76  Regarding offender behaviour, an offence will be considered more serious where there are
aggravating factors arising from the of?erhedecinclode
the use of a weapon (and the more dangerous the weapon, the more serious the factor);145 the deliberate
procurement of a weapon to commit the offence;*° the targeting of vulnerable victims;**’ intrusion into a

vi cti mg'® prémeditaion and planning;**° participation in a criminal gang;**® abuse of trust or

139 The People (DPP) v WD [2008] 1 IR 308 at 334.

19 The People (DPP) v GK [2008] IECCA 110.

41 06 Ma ISénterycing - Towards a Coherent System (Round Hall, 2011) at 195.

Y2 Ibid at 196.

143 |bid at 194. See: Rv Cox [1993] 1 WLR 188.
144 06 Ma ISknteyicing Law and Practice (Thomson Round Hall, 2" ed, 2006) at 92. See generally: The
People (DPP) v WD [2008] 1 IR 308.

15 The People (DPP) v Black [2010] IECCA 91; The People (DPP) v Kelly [2005] 1 ILRM 19; The People (DPP) v
Princs [2007] IECCA 142; The People (DPP) v Maguire [2008] IECCA 56; and The People (DPP) v Dillon
Court of Criminal Appeal 17 December 2003.

146 The People (DPP) v Black [2010] IECCA 91; The People (DPP) v Kelly [2005] 1 ILRM 19; The People (DPP) v
Princs [2007] IECCA 142; and The People (DPP) v Maguire [2008] IECCA 56.

147 The People (DPP) v GK [2008] IECCA 110; The People (DPP) v Keane [2008] 3 IR 177; and The People
(DPP) v WD [2008] 1 IR 308.

18 The People (DPP) v Keane [2008] 3 IR 177.
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power;151 infliction of deliberate and gratuitous violence or degradation over and above that needed to
commit the offence;**? commission of the offence for profit or other personal gain; or evidence of hostility
towards the victim on racial, religious or other grounds.

1.77  Thus, for example, in The People (DPP) v Tiernan™?

Supreme Court identified the following aggravating factors:

(a case concerning sentencing for rape) the

An(l) It was a gang rape, having been carried
(2) The victim was raped on more than one occasion.

(3) The rape was accompanied by acts of sexual perversion.

(4) Violence was used on the victim in addition to the sexual acts committed against her.

(5) The rape was performed by an act of abduction in that the victim was forcibly removed from a
car where she was in company with her boyfriend, and her boyfriend was imprisoned by being
forcibly detained in the boot of the car so as to prevent him assisting her in defending herself.

(6) It was established that as a consequence of the physical trauma involved in the rape the
victim suffered from a serious nervous disorder which lasted for at least six months and rendered
her for that period unfit to work.

(7) The appellant had four previous convictions, being:-
(a) for assault occasioning actual bodily harm,
(b) for aggravated burglary associated with a wounding,
(c) for gross indecency, and
(d) for burglary.

Of this criminal record, particularly relevant as an aggravating circumstance to a conviction for
rape are the crimes involving violence and the crimeinvo | vi ng i Pdecenc y. o

In light of these factors, the Supreme Court concluded that this was a particularly serious case of rape.

1.78 This approach was applied by the Court of Criminal Appeal in The People (DPP) v Roseberry
Construction Ltd and Mclntyre,155 in which the first defendant was a building company and the second
defendant was its managing director. The defendants pleaded guilty to charges under the Safety, Health
and Welfare at Work Act 1989 (since replaced by the Safety, Health and Welfare at Work Act 2005)
related to the death of two persons on the building site for which the company had overall responsibility
as main contractor. The defendant company was

statement under section 12 of the 1989 Act (since replaced by section 20 of the 2005 Act) and the

f

out

managing director was fined G450,800 (A40,000) for

Act (since replaced by section 80(1) of the 2005 Act).

1.79  The company appealed against the severity of the fines imposed on it, but the Court of Criminal
Appeal dismissed the appeal. The Court applied the general sentencing principle set out in The People
(DPP) v Redmond™® that a fine is neither lenient nor harsh in itself but only in regard to the circumstances

149 The People (DPP) v GK [2008] IECCA 110; and The People (DPP) v Maguire [2008] IECCA 56.
%0 The People (DPP) v Tiernan [1988] IR 250; and The People (DPP) v Maguire [2008] IECCA 56.
51 The People (DPP) v M [1994] 3 IR 306.

152 The People (DPP) v Tiernan [1988] IR 250; and The People (DPP) v WD [2008] 1 IR 308.

133 The People (DPP) v Tiernan [1988] IR 250.

% Ibid at 253-254.

%5 The People (DPP) v Roseberry Construction Ltd and Mclntyre [2003] 4 IR 338.

1% The People (DPP) v Redmond [2001] 3 IR 390.
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of the person who must pay it. In this case, the Court noted that the somewhat unusual approach had

been taken of stating that the company could pay the fine (it was not going to drive it out of business or

anything of that sort) without giving any indication of the level of business which the company conducted.

The information which the Court had was the same as the trial judge, namely that it was a medium to

large company and that at the time of the fatality it was conducting the building of 90 houses at the

buil ding site. The Court concluded that the company
enterprise. o

1.80 The Court of Criminal Appeal then went on to consider the detailed principles it should apply. It
approved of the list of aggravating and mitigating factors set out by the English Court of Appeal in Rv F
Howe & Son (Engineers) Ltd,™’ to be taken into account in considering the level of fines to be imposed in
prosecutions under the equivalent British Health and Safety at Work Act 1974."° The aggravating factors
included: death resulting from a breach of the Act or Regulations; failure to heed warnings; and risks run
specifically to save money.™® The mitigating factors included: prompt admission of responsibility and a
timely plea of guilty; steps to remedy the deficiencies; and a good safety record.'®

1.81 The Court in Roseberry also quoted the following comment of the English Court of Appeal in the
Howe case:™*

i Ne x t it is often a matter of chance that death
breach. Generally where death is the consequence of a criminal act it is regarded as an
aggravating feature of the offence, the penalty should reflect public disquiet at the unnecessary

loss & l1ife.o

1.82 The Court in the Roseberry case commented that what had occurred at the building site
fudnoubt edly was an unnecessary | oss of life.o The Co
could in any substantial way mitigate its liability by saying, in effect, i [ el the sub-contractor and not
myself and not my company, was directlyinchar ge of digging the trench where
this aspect, the Court concluded that it was fdperfect
Roseberry Construction Ltd. oo The Cour t ntaadddtedther h at i
failures significantly contributed to what occurred; if the Safety Statement had been prepared, the risk

would have been formally considered and no doubt something done about it. The Court added:

filt was the f ail ur ehe gsiniple eemadial pnaasurey that gavetriaekte thet
substantial legal and moral guilt which must be regarded as attaching in the circumstances of this
cas'®. o
1.83  On this basis, the Court concluded that there had been no error in the fine which had been
imposed in the Circuit Criminal Court and that, since the defendant was a successful company, the
penalty was not excessive in the circumstances. A significant feature of the decision in the Roseberry
case was the reference to the specific aggravating and mitigating factors identified in the English Howe
case.

1.84  Similarly, in The People (DPP) v Loving,*** a child pornography case, the Court of Criminal
Appeal referred approvingly to the categorisation of child pornography by the English Court of Appeal in R

" RvF Howe & Son (Engineers) Ltd [1999] 2 All ER 249.

%8 The comparable legislation in Northern Ireland is the Health and Safety at Work (Northern Ireland) Order

1978.
%9 The People (DPP) v Roseberry Construction Ltd and Mcintyre [2003] 4 IR 338 at 340.
100 pid.
o1 pid.
%2 Rv F Howe & Son (Engineers) Ltd [1999] 2 All ER 249 at 254.
183 The People (DPP) v Roseberry Construction Ltd and Mcintyre [2003] 4 IR 338 at 342.

%4 The People (DPP) v Loving [2006] 3 IR 355.
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v Oliver.

185 In that case, the court suggested the following graduated levels of seriousness in respect of

images of child pornography:

1.85

1. Images depicting erotic posing with no sexual activity;

2. Sexual activity between children solo or masturbation as a child;
3. Non-penetrative sexual activity between adults and children;

4. Penetrative sexual activity between children and adults;

166

5. Sadism or bestiality.

The Court in Loving also cited with approval the following comments of Rose LJ in the Oliver

case,'® where he suggested the following elements as being relevant to the offender's proximity to, and
responsibility for, the original abuse:

AiAny el ement of commer ci al g ai evel of isdribusngss. alc eur
judgment, swapping of images can properly be regarded as a commercial activity, albeit without
financial gain, because it fuels demand for such material. Wide-scale distribution, even without
financial profit, is intrinsically more harmful than a transaction limited to two or three individuals,
both by reference to the potential use of the images by active paedophiles and by reference to
the shame and degradation to the original victims.

Merely locating an image on the internet will generally be less serious than down-loading it.
Down-loading will generally be less serious than taking an original film or photograph of indecent
posing or*®activity ...0

These examples indicate the influence of developments in other jurisdictions concerning sentencing
principles and the appropriate grading of sentences within an offence.

1.86

aggravate the seriousness of an offence:

169

In its 1996 Report on Sentencing, the Commission identified a number of factors which would

170

AfAggravating factors

(1) Whether the offence was planned or premeditated;

(2) Whether the offender committed the offence as a member of a group organised for crime;

3) Whether the offence formed part of a campaign of offences;

(4) Whether the offender exploited the position of a weak or defenceless victim or exploited
the knowledge that the victim's access to justice might have been impeded;

(5) Whether the offender exploited a position of confidence or trust, including offences
committed by law enforcement officers;

(6) Whether the offender threatened to use or actually used violence, or used, threatened to
use, or carried, a weapon;

@) Whether the offender caused, threatened to cause, or risked the death or serious injury of
another person, or used or threatened to use excessive cruelty;

(8) Whether the offender caused or risked substantial economic loss to the victim of the
offence;

166

167

168

169

170

R v Oliver (2003) 1 Cr App R 28.

The People (DPP) v Loving [2006] 3 IR 355 at 362.

Ibid.

R v Oliver (2003) 1 Cr App R 28 at 467.

Law Reform Commission Report on Sentencing (LRC 53-1996) at Chapter 3.

Ibid at paragraph 3.2.
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(9) Whether the offence was committed for pleasure or excitement;

(10)  Whether the offender played a leading role in the commission of the offence, or induced
others to participate in the commission of the offence;

(11) Whether the offence was committed on a law enforcement officer;
(12) Any other circumstances which:
(a) increase the harm caused or risked by the offender, or
()i ncrease the culpability of the offender

1.87 The Commission also identified a number of factors which would mitigate the seriousness of an
offence:*™*

AMitigating factors

1) Whether the offence was committed under circumstances of duress not amounting to a
defence to criminal liability;

(2) Whether the offender was provoked;

3) Whether the offence was committed on impulse, or the offender showed no sustained
motivation to break the law;

4) Whether the offender, through age or ill-health or otherwise, was of reduced mental
capacity when committing the offence;

(5) Whether the offence was occasioned as a result of strong temptation;

(6) Whether the offender was motivated by strong compassion or human sympathy;

7 Whether the offender played only a minor role in the commission of the offence;

(8) Whether no serious injury resulted nor was intended;

(9) Whether the offender made voluntary attempts to prevent the effects of the offence;

(10)  Whether there exist excusing circumstances which, although not amounting to a defence
to criminal liability, tend to extenuate the offender's culpability, such as ignorance of the
law, mistake of fact, or necessity;

(12) Any other circumstances which:
(a) reduce the harm caused or risked by the offender, or
(b) reduce the culpability of the offender

1.88 The Commission is of the view that it would be useful to set out the factors which aggravate and
mitigate the seriousness of an offence for the purposes of any arrangements that may be put in place to
develop sentencing guidance and guidelines, such as those discussed in more detail below in this
Chapter.

(iii) Applying any Factors which Aggravate or Mitigate the Severity of a Sentence

1.89 The factors which aggravate or mitigate the severity of a sentence, as opposed to the
seriousness of an offence, are those factors which are likely to affect an otherwise proportionate
sentence. In its 1996 Report on Sentencing,'’® the Commission explained, and underlined the
importance of, the distinction:

iThe most iimportant distinction dr affeme sesoushelsa t
and factors which mitigate sentence.

1 Law Reform Commission Report on Sentencing (LRC 53-1996) at paragraph 3.2.

172 Law Reform Commission Report on Sentencing (LRC 53-1996) at Chapter 3.
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Factors which aggravate or mitigate the offence arise for consideration when the sentencer is
deciding the seriousness of the offending conduct for which the offender is to be held
responsible. Although this may include a consideration of the state of mind or the culpability of
the offender during the commission of the offence, the sentencer is, at this stage, primarily
concerned with the offending behaviour rather than with the offender personally.

Factors which mitigate sentence arise later. When the sentencer considers these factors, he or
she has decided the seriousness of the offending conduct for which the offender is responsible,
but now asks if there is any reason why the offender should not suffer the full punishment which
should attach to such responsibility or blameworthiness. Mitigation of sentence is the making of a
concession: the sentghyouoaeundosbteddyagspomsiple fordha bffendiogu
conduct and should be punished for it, | am letting you off a little because of your personal
circumstances. 0

If there is confusion between the two types of factors a problem arises. If the confused sentencer
takes factors which mitigate sentence into accou
then the offender will be found to be less responsible or blameworthy than he or she actually is
and the sentence may wefd give rise to controvers

1.90 The Commission identified four factors which would ordinarily mitigate the severity of a sentence:
il. The offender has pleaded guilty to the offenc

2. The offender has assisted in the investigation of the offence or in the investigation of other
offences;

3. The offender has attempted to remedy the harmful consequences of the offence;

4. The sentence, whether by reason of severe personal injury suffered by the offender in
consequence of the offence, age, ill-health, or otherwise, would result in manifest hardship or
injustice to the offend®r or his or her dependent

To this |ist could be added factors such as fdApr
rehabilitationo.

191 The Oireachtas has provided limited guidance regarding the effect of a guilty plea and
cooperation with law enforcement authorities. Section 29 of the Criminal Justice Act 1999 provides that
the courts may take a guilty plea into account when sentencing. In this regard, the courts should
consider: (a) the stage at which the person indicated an intention to plead guilty, and (b) the
circumstances in which this indication was given. Notwithstanding a guilty plea, however, the courts may,
in exceptional circumstances, impose the maximum sentence prescribed by law. In Chapter 4, the
Commission will consider in greater detail the provisions of the Misuse of Drugs Act 1977 and the
Firearms Acts which provide that the courts may have regard to: (i) whether the person pleaded guilty,
and (ii) whether the person materially assisted in the investigation of the offence in determining whether
to impose a presumptive minimum sentence.

1.92 The courts have provided more detailed guidance regarding the factors which mitigate the
severity of a sentence. In The People (DPP) v Tiernan,*" for instance, the Supreme Court indicated that
the stage at which a plea of guilty was entered was a relevant consideration:

Al ]l]n the case of rape an admission ofmofthedring made
which is followed by a subsequent plea of guilty can be a significant mitigating factor. |
emphasise the admission of guilt at an early stage because if that is followed with a plea of guilty
it necessarily makes it possible for the unfortunate victim to have early assurance that she will not

3 |pid at paragraphs 3.5-3.8

1 Ibid at paragraph 3.17.

5 The People (DPP) v Tiernan [1988] IR 250.
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be put through the additional suffering of having to describe in detail her rape and face the ordeal
ofcross-e x ami n &t i on. o

1.93 Inthe English case R v King,177 Lord Lane CJ indicated that the extent to which cooperation with

law enforcement authorities may mitigate the severity of a sentence will depend on a number of factors:

AThe quality and quantity of the matethingatobedi scl o

considered, as well as the accuracy and the willingness or otherwise of the informer to give
evidence against them in due course if required by the court. Another aspect to consider is the
degree to which he has put himself and his family at risk by reason of the information he has
given; in other words the risk of reprisal. No doubt there will be other matters as well. The
reason behind this pPractice is expediency. o

1.94  The extent to which an attempt to remedy the harmful consequences of an offence may mitigate
the severity of a sentence will also depend on the circumstances of the case.” In The People (DPP) v
Princs,*® a case concerning the sentence for manslaughter, it was argued in mitigation of the sentence
that the respondent had attempted to save the deceased by stemming the flow of blood with towels or
bandages. The Court of Criminal Appeal indicated that this merited limited credit as the respondent

inever called for outside medical as si seteaseccwas aive en t h
after the stabbing for ten or fifteen minutes. o
1.95 In the same case, the Court of Criminal Appeal indicated that the trial judge had been right to
taken into account the fact that imprisonment would be particularly difficult for the offender, who was a
foreign national.*®! Similarly, in The People (DPP) v H,'8% a case concerning the sentence for sexual
offences which had been committed 30 years before, the Court of Criminal Appeal indicated:
AfThe age and health of t hae IotiiefoBenddreis so sldedyudrdo b e C
unwell, then prison will be a special burden to bear, the sentence should reflect how a particular
term may punish him as much [as] a |l onger term fo
1.96 In The People (DPP) v GK,'® the Court of Criminal Appeal distinguished between the effect of
fprevious good character6 and t he effect of previous convictions:
AThi s court i s satisfied that whi |l e previous go
circumstances of the accused which may be mitigating factors in terms of sentence previous
convictions are relevant not in relation to mitig
1.97  In The People (DPP) v Kelly,"®* a case concerning the sentence for manslaughter, the Court of
Cri mi nal Appeal indicated that it would have to fgiv

convi c¥ iHowewr, io The People (DPP) v Duffy,"®®the Central Criminal Court emphasised that the
weight to be attached to an absence of previous convictions, and to other potential mitigating factors,

% The People (DPP) v Tiernan [1988] IR 250 at 255.

7 RvKing (1986) 82 Cr App R 120. See: 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2™ ed,
2006) at 129.

18 RvKing (1986) 82 Cr App R 120 at 122.
179 see: 06 Ma ISénterycing Law and Practice (Thomson Round Hall, 2™ ed, 2006) at paragraph 6-33.
18 The People (DPP) v Princs [2007] IECCA 142.

B |pid. See: 06 Ma ISéntenycing Law and Practice (Thomson Round Hall, 2™ ed, 2006) at 129-131.
82 The People (DPP) v H [2007] IEHC 335.

18 The People (DPP) v GK [2008] IECCA 110.

18 The People (DPP) v Kelly [2005] 1 ILRM 19.

185 The People (DPP) v Kelly [2005] 1 ILRM 19 at 33.

8 The People (DPP) v Duffy [2009] 3 IR 613.
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must relate not only to the person convicted but to the offence at issue. Thus, McKechnie J observed that
in the context of competition law infringements arising from the operation of a price cartel, an absence of
previous convictions would fin general have less weight because of the type of individual likely to be
involved and the typ e drf more spedfio teitms, the Court explaneddthatbthe
fgenerally pernicious nature [of these offences], the fact that the perpetrators knew that their conduct was
il legal, and the | evel of detailed planning and conc
meant that an absence of poflimitedapplisatiooc‘)&?ﬁvi ctions would b

189

1.98 Regarding the possibility of rehabilitation, the Supreme Court in The People (DPP) v M~ stated:

ifAs was stated in the judgments of the Court of
consideration in the sentencing of a person upon conviction, in any case in which it is reasonably

possible is the chance of rehabilitating such person so as to re-enter society after a period of

i mprisodent. ..o

Having regard to the accused?®b6s -eatar societyt theeageded veoglcebe att  wh i ¢
that time and the period of life remaining to him, the Court thus concluded that an overall sentence of 18
years6 i mpr i shoull beeradiicedto 12yearsé | mpr i.sonment

3) Discussion

1.99 Itis thus clear that in addition to the aims of sentencing, criminal sanctions and sentencing are
also framed by the justice principles of consistency and proportionality. It is also clear that the courts
have been striving to improve consistency in sentencing by formulating general guidance regarding: (i)
points of departure for certain serious offences such as manslaughter (Princs), rape (Tiernan) and social
welfare fraud (Murray); (ii) sentencing ranges for offences such as rape (WD), sexual offences (H) and
robbery (Pakur Pakurian); (iii) the factors relevant to the determination of the seriousness of an offence
(GK); and (iv) the factors that are likely to aggravate or mitigate the seriousness of an offence and the
severity of a sentence. This is a significant development because, as noted at paragraph 1.32, a
consistent approach to sentencing is necessary to ensure that a sentence that is proportionate to the
circumstances of the particular offence and the particular offender is imposed in all cases.

1.100 On the basis of this analysis, the Commission considers that a principles-based sentencing
system which reflects the importance of consistency and proportionality would lead to sentencing
outcomes in which: (1) the most severe sanctions, including lengthy prison sentences, are reserved for
the most serious crimes; (2) less severe sanctions, including medium range prison sentences, are
reserved for less serious crimes; and (3) the least severe sanctions including fines, probation orders and
community service orders are reserved for the least serious crimes.

1.101 In the next Part of this Chapter, the Commission notes, however, that the current Irish sentencing
system does not always, in practice, lead to the sentencing outcomes that might be expected in light of
the described principles-based approach.

E Towards a Principles-Based Structured Sentencing System

1.102 In Parts B to D, the Commission summarised the key elements of the sentencing system. In this
Part, the Commission notes that while the Supreme Court and the Court of Criminal Appeal have been
striving to improve the level of consistency and proportionality in sentencing, commentators and surveys
of sentencing practice call into question whether these key elements are, in fact, being realised. The
Commission also notes that significant proposals to develop a more structured sentencing system have
been put forward in order to address this issue, including the development of sentencing guidance or
guidelines under the auspices of a proposed Judicial Council. The Commission discusses to what extent
such proposals would be of benefit in the context of mandatory and presumptive sentences.

187 Ibid at 635
1% bid at 634.
189 The People (DPP) v M [1994] 3 IR 306.

190 pid at 314.
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(1) The Problem of a Lack of Structure and Inconsistent Approaches

1.103 It has been noted that Ireland, by contrast with most common law jurisdictions, has a largely

unstructured sentencing system191 in which the courts exercise a relatively broad sentencing discretion.

Commentators have also referredtot he Ar egi onal organisation of the |
contact between them and t he undoubted duty of allg?ancjtudhges t o
individualised sentencing system, the multiplicity of sentencing aims, and judicial variability.194 While it

has been correctly noted that Aifla]l]vailable data are

existence or extent of sentencing disparity in | r e |, wo studies appear to support the view that this

lack of structure may lead to inconsistency in the sentencing process.
(i) 2007 Study

1.104 In a 2007 study,'®® a number of District Court judges were interviewed and asked to respond to
several sentencing vignettes.197 The purpose of the study was to explore: (i) judicial views on sentencing
and consistency in sentencing; (ii) the degree of consistency in sentencing between individual judges;
and (iii) the reasons for inconsistency, if any, in sentencing practices of individual judges.

1105 The study made several findings regarding judicia
of sentencing appeared to correspond with t*hwhigiinst.i
most judges indicated thatt her e was no t a P dorhe indicatedithad judges dewvedoped 0O

their own views of things or their own particular approaches to certain types of cases and penalties.200

Some judges rejected the idea that consistency in sentencing was possible in an individualised system.201

It would appear, however, t hat ficonsi stencyo in this
than consistency of approach.

1.106 The study also made several findings regarding the degree of consistency in sentencing between
individual judges. Overall, there were high levels of inconsistency when the sentencing outcomes of the
different District Court judges were compared.202 The degree of inconsistency in sentencing outcomes
varied according to the seriousness of the offence.?®® The sentencing outcomes were most consistent for
the most serious case whereas they were least consistent for the least serious case. Inconsistency was

¥ 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2™ ed, 2006) at 53.

2 Maguire AComnSiesntemcy nigd. [2010] JSIJ 14

193 06 Ma ISéntencing Law and Practice (Thomson Round Hall, 2™ ed, 2006) at 54.

¥ Maguire AConsistency in SeMtencingd [2010] JSIJ 14 at 1.

195 O 06 Ma ISéntencing - Towards a Coherent System (Round Hall, 2011) at 8 and 9.

196 Maguire fAConsistency in Sentencingo [2010] JSIJ 14 at 3

19715 out of a total of 54 District Court Judges participated in the study.

198 Maguire indicates that this approach involves the judge considering all the relevant factors of the case,

including the circumstances of the offence and the offender, and then coming to a decision about the
appropriate sentence without indicating the precise weight being attributed to individual factors or groups of
factors. Maguire AConsjISIE@AB4. in Sentencingo [201

199 Maguire fAConsistency in Sentencingo [2010] JSIJ 14 at 3.

20 |hidat35and 36. Maguire highlights a fAfundamental contradictio
explicitly recognised that a general tariff would be inconsistent with the need to respond to the uniqueness of
each case they did not seem to recognise that the adoption by them of their individual approaches (developed
incrementally over a period of time) might also be inconsistent with the need to respond to the uniqueness of
each case.o(at 37).

201 Maguire fAiConsistency in Sentencingo [2010] JSIJ 14 at 3

2 Maguire AConsistency in Sentencingd [2010] JSIJ 14 at 4

203 pid.
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most pronounced in relation to the type of penalty judges would impose, and was particularly apparent in
relation to the choice between different non-custodial sanctions.?®* The less serious the case the more
likely the judges were to agree that it warranted a non-custodial sanction, and the more likely they were to
disagree about which non-custodial sanction to impose. The more serious the case the more likely the
judges were to impose a custodial sanction and the more likely they were to agree about the type of
custodial sanction. Even when judges agreed about the type of penalty to impose in a particular case,
they disagreed, in some cases quite significantly, about the quantum of penalty to impose.

1.107 At the same time, several general patterns in sentencing were identified.’® In relation to the
assault vignette, for instance, one group comprised those who would impose some form of financial
penalty; a second group comprised those who would either impose a financial penalty or a more severe
penalty such as community service, prison or a suspended sentence; and a third group comprised those
who would impose either a community service order, prison sentence or suspended sentence. A general
pattern also emerged in respect of sentencing heroin-addicted offenders.?®® Most judges indicated that
they would offer the offender an opportunity to get drug treatment in order to avoid a prison sentence. In
general, if the offender was successful and complied with all the requirements the court had imposed, the
judges indicated that he or she should face a non-custodial penalty. However, if the offender was
unwilling to engage in drug treatment, the majority of judges indicated that they would impose a prison
sentence.?®” In addition, a uniform rationale emerged in respect of the imprisonment of persistent
offenders.?*® Many judges indicated that they would impose an immediate prison sentence principally
because the offender had had previous chances yet had refused to change.

1.108 The study concluded that inconsistencies in the sentencing outcomes could be traced back to
several discrete factors, all of which related to inconsistency in approach. These included differences in
how judges interpreted the facts of the case, especially the seriousness of the offence; differences in the
weight they attached to certain factors, in particular aggravating and mitigating factors; differences in
judicial views regarding the appropriateness of different penalties for certain offenders and offences; and
differences in the sentencing objectives prioritised.209 Maguire thus asserts that reducing inconsistency in
Il rel and wi |l | ingéeiocoherencyfofcdreent sestencing policy and law, as well as trying to

mitigate the wor st efects of judicial wvariabilityo.

(i) 2003 Study

1.109 In 2003, the Irish Penal Reform Trust undertook a study into sentencing patterns in the Dublin
District Court.”** The study was carried out over an 8-week period by two IPRT researchers who
observed proceedings in the Dublin District Court. The purpose of the study was to: (i) identify how
judges use the sentencing options open to them and the patterns, if any, in their choices; and (ii)
determine how often reasons are given for sentences. The study found that judges rarely made explicit
connections between custodial sanctions and rationales for imprisonment. When they did speak of
rationales, however, they demonstrated no coherent policy. Thus there was little consistency in
approach. Researchers also withessed very different outcomes for cases with very similar factual
matrices. For the same minor offence, the penalty ranged from a simple reprimand to a fine to a recorded

204 pid at 43.
25 pid at 44.

28 pid at 45.

207 The author observes, however, that at the time of the research there was only one dedicated Drug Treatment

Cour t i n Dubl i n6 sandMo, lintreality] vary few of t8d judges who participated in the research

would have been able to refer offenders to thiscourt. Magui re fACo®ehnsea@anecngdDn|[ 2010]

45,
208 Maguire fAiConsistency in Se#tencingo [2010] JSIJ 14
2% Ibid at 47.
219 |bid at 52.

2 Hamilton fASentencing in the District Court: OHere

34

at

be

J

4

Dr



conviction that restricted employment opportunities and might expose an impecunious offender to the risk
of imprisonment. Thus, there was little consistency in outcomes.

(b) Discussion

1.110 As noted at paragraph 1.36, there are certain important advantages to the current system of
sentencing, in particular, judicial independence and discretion. Without these vital aspects there would
be little justice in sentencing and the Commission thus observes that they should be preserved. The
studies discussed, however, suggest that the unstructured nature of the current sentencing system may
(in spite of guidance provided by the Oireachtas, the Supreme Court and the Court of Criminal Appeal)
give rise to a degree of inconsistency in the application of sentencing aims and principles. This may
suggest that the guidance provided is not taking hold and/or is not transmitting down to the lower courts,
such as the Dublin and Cork District Courts surveyed in those studies. In addition, it suggests that the
reasons for the apparent inconsistencies may not be dealt with either on a once-off basis, such as where
the Oireachtas prescribes a mandatory, presumptive or maximum sentence, or on an ad-hoc basis, such
as where the Supreme Court or the Court of Criminal Appeal formulates guidance in specific cases. For
these reasons, the Commission next considers the option of building on the existing level of structure to
improve consistency in sentencing.

(2) Improved Structure and Greater Consistency in Sentencing

1.111 The Commission acknowledges the progress that has been made by the courts and the Irish
Sentencing Information System (ISIS) with regard to improving the structure of sentencing. Given the
level of inconsistency which remains in the system, however, the Commission observes that the work
undertaken by the courts and ISIS might be usefully supplemented and/or supported by a dedicated
body, such as a Judicial Council, empowered to formulate sentencing guidance on an ongoing basis.

@ Judicial Guidance

1.112 Regarding the courts, the Commission observes that the courts have developed their thinking
since the decision of The People (DPP) v Tiernan,?*? in which the Supreme Court showed an initial
reluctance towards sentencing guidance, at least in respect of the rigidity that sentencing standards or
tariffs might entail. As illustrated in Part D above, the Supreme Court and the Court of Criminal Appeal
are responsible for much of the judicial guidance on sentencing today. In particular, the Court of Criminal
Appeal, through its appellate review power, is uniquely situated to offer effective guidance on many key
aspects of sentencing.?*®

1.113 Despite its advantageous position, however, the reach of the Court of Criminal Appeal is limited
in a number of respects. First, the capacity of the Court to formulate sentencing principles is restricted by
the range of offences within its jurisdiction.214 Typically, it is confined to dealing with appeals against
sentence for serious offences and will have little opportunity to consider sentencing practice in the courts
of summary jurisdiction.® Second, the Court lacks a sufficient volume of sentencing appeals from which
to develop considered and principled sentencing guidance.216 Third, even when the opportunity does
arise to develop sentencing guidance, it is limited to a case-by-case consideration.?*” Where guidance is
delivered on this basis, sometimes over many years by differently constituted courts, there is a risk that

212 The People (DPP) v Tiernan [1988] IR 250.

23 06 Ma ISénterycing - Towards a Coherent System (Round Hall, 2011) at 116ff; and Law Reform Commission

Consultation Paper on Sentencing (LRC CP 2-1993) at paragraph 3.22.

24 O6Malley #fALiving Without Gui del iSenescing Guidelindss Bxplaringt the

English Mo d e(Oxéord University Press, 2013) [forthcoming]
25 Ibid.

216 O 6 Ma ISéntenycing -Towards a Coherent System (Round Hall, 2011) at 116ff; and Law Reform Commission

Consultation Paper on Sentencing (LRC CP 2-1993) at paragraph 3.22.

27 06 Ma ISénterycing -Towards a Coherent System (Round Hall, 2011) at 118ff.
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the resulting judgments may be internally consistent, yet inconsistent with each other.?’® The sentencing

ranges specified for one offence may thus be higher than those specified for another offence that would
usually be regarded as less grave.219 Fourth, the Court of Criminal Appeal operates in an information
vacuum?@in so far as it is, by and large, dependent on the information submitted by counsel and any pre-
sentence reports. Finally, it is difficult to compile a comprehensive record of the guidance formulated by
the Court of Criminal Appeal as the dissemination of appellate decisions is somewhat unstructured.??*

(b) Irish Sentencing Information System

1.114 In addition to the Court of Criminal Appeal, the Irish Sentencing Information System (ISIS) was
established on a pilot basis. The results of the pilot project, which was completed in 2010, have been
made available on a dedicated website (www.irishsentencing.ie). ISIS, which is broadly similar to
information systems in New South Wales and Scotland,?? is a searchable database of the sentencing
decisions of the Dublin, Limerick, and Cork Circuit Criminal Courts.?®® It is hoped that ISIS will be
established on a permanent basis, perhaps as part of a Judicial Council,?** and that it will assist judges to
form preliminary views as to appropriate sentences; to deal with unusual features of cases; and to locate
offences on the spectrum of sentences.’® At the moment, however, the potential of ISIS is limited in a
number of respects. The database, which has not been updated since 2010, provides access to a limited
selection of sentencing decisions from the Circuit Criminal Court in Dublin and, to a lesser extent, Cork
and Limerick.??® In addition, the database does not provide any formal analysis of the sentencing
decisions.

1.115 The Commission notes, however, the announcement by the ISIS Committee, in January 2013, of
three new initiatives designed to advance its work in providing sentencing information.??’ Firstly, the
Committee has confirmed that ISIS has received the necessary resource support to recommence its work
in gathering and providing sentencing information through its online database. Secondly, the Committee
has signalled its intention to recommence providing sentencing information in relation to specific issues

218
English Mo d e(Oxéord University Press, 2013) [forthcoming]
29 bid.

220 Law Reform Commission Consultation Paper on Sentencing (LRC CP 2-1993) at paragraph 3.23. See also:
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Martin Tansey Memorial Lecture, the Criminal Courts of Justice, 10 April 2013 at 2-3. Available at:
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_Towards_Reconcilliation_3.pdf [Last accessed: 22 May 2013]

2L 06 Ma ISénterycing -Towards a Coherent System (Round Hall, 2011) at 120ff; and Law Reform Commission

Consultation Paper on Sentencing (LRC CP 2-1993) at paragraph 3.24.

222
[2009] 1 JSIJ 37 at 38.
2 pid.

224 O6 Mall ey ifRecent De v e | .oRapee delivered ian 13"S Annual eNatomnah Brasecuto r s 6

Conference, Dublin Castle,19 May 2012 at 3.
225

[2009] 1 JSIJ 37 at 53.

226 The Thornton Hall Project Review Group indicated that it would be desirable to extend the collection of

sentencing information through ISIS or a similarly structured system. See: Report of the Thornton Hall Project
Review Group 2011 at 73.
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and to hold public seminars on matters relevant to sentencing.228 Thirdly, ISIS has also published three

recent analyses,zzgp repared by the Judi ci afmtenddg is eaaes ofh @ raped (i) Of f i ¢ €

manslaughter, and (iii) robbery.
(c) Judicial Council

1.116 The Commission observes that a Judicial Council may now be added to this list. In 2011, the
Chief Justice established a Judicial Council on an interim basis.?*® This followed the publication in 2010
of the Scheme of a Judicial Council Bill.?®* This was inspired by the 2000 Report of the Committee on
Judicial Conduct and Ethics (the Keane Committee) which recommended the establishment of a Judicial
Counci l which woul d have #Afunctions similar in
established i n K weaddofthehScharael obasludicial Council Bill proposes that the
members of the Judicial Council would be the Chief Justice, the President of the High Court, the
President of the Circuit Court and the President of the District Court. Head 12 proposes the
establishment of a Judicial Studies Institute as a committee of the Judicial Council. It also proposes that
the functions of the Institute would include the preparation and distribution of Bench Books and the
dissemination of information on sentencing.233

1.117 By contrast with the courts and ISIS, it is likely that such a Judicial Studies Institute would be in a
position to formulate guidance on a regular and on-going basis. This guidance could be informed by wide
ranging research and made available to all the courts and the public. Furthermore, as a Judicial Council
would be led by members of the judiciary, this process of developing guidance should not take away from
the need to preserve judicial independence or judicial discretion.

(d) Developments in Northern Ireland

1.118 The Commission observes that Ireland is somewhat behind the majority of its common law
counterparts regarding the development of structured sentencing mechanisms which have, by and large,
taken the form of statutory sentencing frameworks.?** However, in respect of Northern Ireland (a legal
jurisdiction which closely resembles our own), Ireland seems to have reached a similar stage in its
consideration of how best to achieve a more structured sentencing system.

228 |bid.

229 See: www.irishsentencing.ie/en/ISIS/Pages/WP09000222 [Last accessed: 22 May 2013].

20 see fAWork to establ i srcialn hewtssesiceNeivs \tbi 18 Issad 3 (Winter 2011)

at 15.

1 Available at:

www.justice.ie/en/JELR/General%20Scheme%20Judicial%20Bill.pdf/Files/General%20Scheme%20Judicial%
20Bill.pdf [Last accessed: 22 May 2013]. The Government Legislation Programme, Summer Session 2013
(April 2013), Section B, Iltem 49, available at www.taoiseach.ie, indicates that a Judicial Council Bill is
expected to be published in late 2013 [Last accessed: 22 May 2013].

232 Report of the Committee on Judicial Conduct and Ethics (Government Publications, 2000) at 52. The Keane

Committee was established on the basis of a recommendation in the Report of the Working Group on a Courts
Commission 1998 (Government Publications, 1998) at 175-176.
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1.119 Traditionally, the courts of Northern Ireland have been guided by the guideline sentencing
judgments of the Northern Ireland Court of Appeal and, to a lesser extent, by comparable guidelines from
England and Wales. In 2010, the Hillsborough Agreement,235 which provided for the devolution of justice
matters to the Northern Ireland Executive and Northern Ireland Assembly, contained a proposal to
establish a sentencing guidelines council. This followed the establishment in 2009 by the Northern Ireland
Lord Chief Justice of a Sentencing Working Group, which reported in June 2010.>% In its report, the
Working Group recommended the establishment of a Sentencing Group which would be chaired by a
Lord Justice of Appeal and would comprise representatives of the judiciary. The functions of the Working
Group would be to: (a) take views on priority areas in which sentencing guidelines were needed, (b) put
arrangements in place for guidance to be delivered in those areas, and (c) consider Court of Appeal and
first instance sentencing cases which might merit inclusion in the Northern Ireland Sentencing Guidelines
and Guidance Case Compendium on the Judicial Studies Board website.?*” Following this, the Lord Chief
Justice launched a public consultation on what should be included in a priority list of areas for which
sentencing guidelines were needed.”® As a result of this consultation process, a First Programme of
Action on Sentencing was developed. This set out the following categories of offence:

1 Domestic violence;

1 Serious sexual offences;

9 Human trafficking;

1 Attacks on public workers, including police officers;
1 Attacks on vulnerable people, including the elderly;
9 Duty evasion and smuggling;

9 Environmental crime in the Crown Court;

1 Honour-based crime;

1 Tiger kidnapping;

1 Intellectual property crime;

1 Road traffic offences;

1 Hate crime;

1 Health and safety offences causing death;

1 Manslaughter; and

1 Child cruelty and neglect and serious assaults on children.

1.120 Parallel to this, the Northern Ireland Minister for Justice published a Consultation Document on a
Sentencing Guidelines Mechanism in 2010.2*° This set out three options for a sentencing guidelines
mechanism:

1 A Sentencing Guidelines Council with responsibility for producing guidelines;

1 A Sentencing Advisory Panel with responsibility for drafting guidelines for the approval of the
Court of Appeal; and

2% Agreement at Hillshorough Castle 5 February 2010 at 6.

2% Monitoring and Developing Sentencing Guidance in Northern Ireland - A Report to the Lord Chief Justice from

the Sentencing Working Group (Sentencing Working Group, 2010).
Z7 " Ibid at 3.
238 Lord Chi ef Justicedbds -PSummaryi of RespBnsas,t Analysis aof gConsultaion and
Programme of Action (2011) at 1.

Consultation on a Sentencing Guidelines Mechanism (Northern Ireland Department of Justice, October 2010).
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1 A mechanism based on measures being introduced by the Lord Chief Justice to enhance
procedures for monitoring and developing sentencing practice.

The results of the consultation process seemed to suggest that amongst those who responded the first
option was the preferred option, the second option was the second most popular and the third option was
the least favoured option.?*°

1.121 The issue of structured sentencing (and, more particularly, the issue of mandatory sentencing)
has arisen on a number of occasions in the Northern Ireland Assembly. In November 2011, a private
memb er 6 s witoch called for the introduction of mandatory minimum prison sentences for those
convicted of violent crimes against older or vulnerable people, was introduced.?** In response, the
Northern Ireland Minister for Justice expressed the view that sentencing in individual cases was a matter
for judicial discretion guided by sentencing guidelines.?*” Those guidelines indicated that the courts
should include issues such as the vulnerability of the victim as a factor which aggravated the sentence to
be imposed. By contrast, mandatory minimum sentences left no room for discretion and thus no
allowance for the exceptional case. The Minister also referred to the work being undertaken by the
Northern Ireland Department of Justice and the Lord Chief Justice regarding the development of a
sentencing guidelines mechanism.

1.122 In June 2012, following the sentencing of those who had been convicted of the murder of Police

Constable Stephen Carroll, a pri vate member s moti on, whi cOhyearr al | ed
minimum sentence for the murder of PSNI officers, was introduced.?*® In addition, a proposed
amendment to the motion called for the establishment of an independent sentencing guidelines council

for Northern Ireland.?** In response, the Northern Ireland Minister for Justice indicated that once the

Court of Appeal had time to consider an appeal against the sentence imposed on one of the accused, the
Department of Justice would launch a review of the legislation governing the determination of tariffs

where the court has passed a life sentence.?*® Regarding the establishment of an independent
sentencing guidelines council, the Minister responded that such a model would be too costly to establish

and too costly to maintain in the current economic climate.?*® He indicated that, instead, the Lord Chief
Justiceds initiative would deliver everything a for
unnecessary expendi'[ure.247 In addition, he noted that the Lord Chief Justice, in the interest of
community engagement, had agreed to include two lay members in the Sentencing Group.248 He also

stated that he would be developing a community engagement strategy to ensure a two-way flow of
information on sentencing issues.”*® He concluded by indicating that these mechanisms would be

reviewed within two years to assess their effectiveness and that if a case existed for a formal sentencing

guidance council, he would be prepared to reconsider it at that point.250

240 Consultation on a Sentencing Guidelines Mechanism - Summary of Responses (Northern Ireland Department

of Justice, March 2011).

241 Hansard, Northern Ireland Assembly, 29 November 2011, Volume 69, No 4 at 215ff.

242 \pid at 228.

3 Hansard, Northern Ireland Assembly, 11 June 2012, Volume 75, No 5 at 299ff.

244 \pid at 301.
25 |pid at 310.

246 Hansard, Northern Ireland Assembly, 11 June 2012, Volume 75, No 5 at 311.
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3) Conclusions and the Commissionb6s General Approach

1.123 In this Chapter, the Commission has considered the general aim of the criminal justice system
(namely, the reduction of prohibited or unwanted conduct) as well as the attributes of criminal sanctions
and the principles of justice, in order to provide a conceptual framework for the analysis of the different
forms of mandatory sentences to be reviewed in Chapters 3 to 5. In this regard, the Commission
identified four main aims of criminal sanctions, namely: (a) deterrence, (b) punishment, (c) reform and
rehabilitation, and (d) reparation. The Commission also identified two key aspects of the justice principle,
namely: (a) consistency, and (b) proportionality (including constitutional and sentencing proportionality).

1.124 The Commission notes the particular importance of proportionality which requires an
individualised approach to sentencing whereby the court has regard to the circumstances of both the
offence and the offender. In this context, the Commission fully appreciates (based on the review of the
relevant case law in this Chapter) that the Supreme Court and the Court of Criminal Appeal have
developed general guidance and, in some instances, specific guidelines, such as the strong presumption
in favour of a custodial sentence on conviction for manslaughter, rape and social welfare fraud. These
are clearly intended to provide principle-based clarity around likely sentencing outcomes and to reflect
comparable developments in many other jurisdictions. The Commission notes the importance of such
guidance and guidelines, bearing in mind that the Oireachtas has provided for a very wide discretion as to
the actual sentence to be imposed for the majority of criminal offences, including some of the most
serious offences, such as manslaughter, rape and fraud, for which the sentence can range from no
custodial sentence to a maximum of life imprisonment.

1.125 The Commission has also discussed in this Chapter, the extensive case law in Ireland which
indicates that sentencing courts are also conscious of the need to consider a wide range of aggravating
and mitigating factors, s e t out in the CRepomiors Sentenciigs™’ as véll6as the
individual circumstances of the offender. It is equally clear that since 1996, the courts have also had
regard to comparable case law and developments in other jurisdictions concerning the ongoing
development of such factors.

1.126 The Commission also notes, however, that in spite of the development and recognition of the
general aim of the criminal justice system and the principles of justice, there remain deficiencies in the
sentencing system in Ireland. The Commission has discussed the recommendations made in 2000, and
reiterated in 2011, that sentencing guidance and guidelines should be developed in an even more
structured manner by a proposed Judicial Council. The Commission fully supports those
recommendations and notes that such guidance and guidelines could build on the framework provided by
the general aims of criminal sanctions, and principles of sentencing, discussed in this Chapter. They
would also have the benefit of the guidance and guidelines available from decisions of the Supreme Court
and the Court of Criminal Appeal, including those discussed in this Chapter. Such guidance could also
build on the growing importance of the Irish Sentencing Information System (ISIS) which, as already
discussed, has the potential to provide a significant database of sentencing information for the courts. In
this respect, the Commission agrees with the view that ISIS could in time be regarded as a leading model
of its type.??

1.127 In conclusion therefore, the Commission supports the recommendations made in 2000, and
reiterated in 2011, that a Judicial Council be empowered to develop and publish suitable guidance or
guidelines on sentencing, which would reflect the general aim of the criminal justice system and the
principles of sentencing discussed in this Report. The Commission has also concluded, and
recommends, that such guidance or guidelines should have regard to: (i) the sentencing guidance and
guidelines available from decisions of the Supreme Court and the Court of Criminal Appeal (including
those discussed in this Report); (ii) the aggravating and mitigating factors, and individual offender
characteristics,i dent i fi ed i n t h eRepGrbanBenteringpanddeveldpddobg the courts

251 Law Reform Commission Report on Sentencing (LRC 53-1996).
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since 1996; and (iii) information in relevant databases including, in particular, the Irish Sentencing
Information System (ISIS).

1.128 The Commission supports the recommendations made in 2000, and reiterated in 2011, that a
Judicial Council be empowered to develop and publish suitable guidance or guidelines on sentencing,
which would reflect the general aims of criminal sanctions and the principles of sentencing discussed in
this Report. The Commission also recommends that such guidance or guidelines should have regard to:
(i) the sentencing guidance and guidelines available from decisions of the Supreme Court and the Court
of Criminal Appeal (including those discussed in this Report); (ii) the aggravating and mitigating factors,
and individual offender characteristics, identified in the Commissi ondés 1996 Report
developed by the courts since 1996; and (iii) information in relevant databases including, in particular, the
Irish Sentencing Information System (ISIS).

(4) Structured Sentencing in the Context of Mandatory and Presumptive Regimes

1.129 The Commission acknowledges the importance of a structured sentencing system because, in
general terms, such a system is more likely to lead to outcomes that reduce the risk of an inconsistent
application of key principles. In particular, a structured system would be more likely to ensure that the
principles-based appellate guidance discussed above would be applied in practice. This is important in
the context of the general discretion that the Oireachtas has conferred on the courts in respect of such
serious offences as manslaughter, rape and fraud, and which the appellate courts have recognised (in the
discussed Princs, Tiernan and Murray cases) should be reflected in the general approach to be taken in
determining individual sentencing outcomes.

1.130 In Chapter 2, the Commission discusses in detail the history of the development of mandatory
and presumptive sentences. This Chapter notes that the development of the mandatory life sentence for
murder evolved as a replacement for the death penalty and thus has a very different narrative and can be
considered sui generis. Bearing in mind that unique history, the Commission makes specific proposals in
Chapter 3 in connection with the sentencing regime for murder, which are informed by the principles
discussed in this Chapter and the proposed development of a more structured sentencing system.

1.131 The Commission also notes in Chapter 2 that the development of presumptive sentences, notably
for certain drugs and firearms offences, differed from that of the mandatory life sentence for murder. The
Commission notes that, both internationally and nationally, these sentences were introduced against
specific backgrounds, notably the emergence of organised crime. The Commission acknowledges that,
to some extent, these sentencing regimes emerged in Ireland against the backdrop of a growing
recognition of the significant harm caused to society by such offences, and a wish on the part of the
Oireachtas to mark the gravity of these offences by placing severe constraints on sentencing discretion.

1.132 The Commission considers that, in these contexts, the nature of the constraints imposed on
sentencing discretion may also have been influenced by the relatively unstructured nature of the
sentencing system and the resulting risk of inconsistency identified in the surveys discussed above. In
that respect, the Commission considers that the proposals for a principles-based structured sentencing
system (as outlined in this Chapter and supported by the Commission) would assist in ensuring that, in
practice, there is an appropriate application of relevant sentencing principles. In that respect also, the
specific recommendations in Chapter 4 regarding drugs and firearms offences have been influenced by
these proposed developments.

1.133 As to mandatory and presumptive sentencing regimes for habitual offenders, the Commission
acknowledges in Chapter 2 the much longer history of these statutory interventions. The Commission & s
specific recommendations in Chapter 5 regarding repeat offences have also been influenced by the
discussion of sentencing principles in this Chapter, and by the proposals for a more structured sentencing
regime.
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CHAPTER 2 HISTORICAL EVOLUTION OF MANDATORY SENTENCES

A Introduction

2.01 In this Chapter, the Commission traces the historical evolution of the three types of mandatory
sentence discussed in this Report. Part B outlines the historical evolution of entirely mandatory
sentences (specifically, the mandatory life sentence for murder) in the United Kingdom and Ireland. In
Part C, the Commission discusses the development of presumptive and mandatory minimum sentences
for drugs and firearms offences in the United States of America, the United Kingdom and Ireland. Part D
considers the evolution of mandatory sentences for repeat offenders in the United States of America,
England and Wales, and Ireland. In Part E, the Commission draws a number of conclusions from the
manner in which these sentencing regimes developed.

B Historical Evolution of Entirely Mandatory Sentences

2.02 An entirely mandatory sentence is a mandatory sentence that permits of no exceptions. In
Ireland, an entirely mandatory life sentence is prescribed for the offences of: (a) murder;* (b) the murder
of a designated person such as a member of An Garda Siochana;” and (c) treason. In this section, the
Commission considers the historical evolution of the mandatory life sentence for murder in Ireland in
comparison to contemporaneous developments in England and Wales.

(1) United Kingdom
(a) England and Wales
0] Abolition of the Death Penalty

2.03  While capital punishment had been progressively abolished throughout the first half of the 19"

century, section 2 of the Offences Against the Person Act 1861 retained the death penalty as the penalty

for murder® Secti on 2 provided that AUpon every Conviction
Sent ence oThe avisidn lagplied to all persons convicted of murder but, in reality, the death

penalty was commuted to imprisonment or some other form of detention in most cases.

2.04  During the first half of the 20" century, several statutes were enacted which further reduced the
circumstances in which the death penalty applied.4 In 1908, the death penalty was abolished in respect
of children under 16 years of age® and in 1933 the statutory age limit was raised to 18 years.6 In 1922,
the death penalty was abolished in respect of the killing of a baby by its mother’ and in 1938 it was
abolished in respect of the killing of a one-year-old child.® There were also a number of high-profile cases

Section 2 of the Criminal Justice Act 1990. Section 10 of the International Criminal Court Act 2006 clarifies
that if genocide; a crime against humanity; a war crime; or an ancillary offence under the 2006 Act involves
murder, then a mandatory life sentence will apply.

Section 3 of the Criminal Justice Act 1990

See: O6Mal l ey fASentencing Murderers: The Caselaf32ffforRel ocat
comprehensive account.

Dawtry fAThe Abolition of the Death Penalty in Britainodo
> Children and Young Persons Act 1908.
Children and Young Persons Act 1933.

Infanticide Act 1922.

43



which captured adverse public attention,’ including the case of Edith Thompson and her lover, Frederick
Bywaters, in 1923 and the case of George Stoner and his lover, Alma Rattenbury, in 1935."

2.05 A number of attempts were made to abolish the death penalty. In 1929, a Select Committee on
Capital Punishment recommended the suspension of the death penalty for a trial period of five years.'” In
1938, the House of Commons carried an amendment to the abortive Criminal Justice Bill 1938 which
sought to abolish the death penalty entirely.13 In 1948, the House of Commons carried an amendment to
the Criminal Justice Bill 1948 which again sought to suspend the death penalty for a period of five
years."" This was reversed by the House of Lords and, at report stage, a back-bencher, Sydney
Silverman, tabled an amendment to the same effect.’> Each attempt failed.

2.06  In 1949, a Royal Commission on Capital Punishment, the Gowers Commission, was established
to consider whether liability to suffer capital punishment for murder should be limited or modified and, if
S0, to what extent or by what means.'® In its 1953 Report,"” the Gowers Commission made a number of
recommendations including that the statutory age limit for the death penalty should be raised from 18 to
21 years; that discretion should be given to the jury to decide whether to impose the death penalty or a

life sentence; that degrees of murder should not be establish e d ; and that the M6Naght e

the insanity defence should be reformed.'® It has been asserted that the report had a limited impact on
policy-makers as its most significant recommendations were subsequently rejected by the government.**

2.07 In spite of this setback, those in favour of abolition continued to campaign. They were spurred on
not least by three controversial cases which raised considerable doubt about the fairness and infallibility
of the law relating to murder.?’ The first case was that of Timothy Evans who was hanged in 1950 for the
murder of his baby daughter, Geraldine, while a count relating to the murder of his wife, Beryl, was left on
file.® It later transpired that a neighbour turned Crown Prosecution witness, John Christie, was

8 Infanticide Act 1938.
Morris Crime and Criminal Justice since 1945 (Blackwell, 1989) at 78.

10 Weis fANot Innocent, Not Guilty; Edith Thompson was an

was that reason enough to hang her for murder?0 The Gua

1 JosepPphe Awi f e, her teenage | over and a brutal murder

24 April 2011.
12
13 Ibid.

4 Ibid at 189; and Morris Crime and Criminal Justice since 1945 (Blackwell, 1989) at 78-80.

15

and Criminal Justice since 1945 (Blackwell, 1989) at 78-80.

16 Smith fAiThe Predaddy( T®88)Mul9 Cambrian Law Review 5 at

Dawtry AThe Abolition of the Death Penalty in Britaino

Dawtry fAiThe Abolition of the Death Penalty in Ermetai no

was careful to set the Commi ssi on6s hsaeratien ofalbolitiondtdele r e nc e

(see: Morris Crime and Criminal Justice since 1945 (Blackwell, 1989) at 80).

H Report of the Royal Commission on Capital Punishment 1949-1953 (HMSO, Cmnd 8932, 1953); Morris Crime
and Criminal Justice since 1945 ( Bl ac kwe |l | , 1989) at 80 ; and Dession
Puni shmento (1954) 29 NYU L Rev 1061.

18 Shute fAPunishing Murders: ReleafdO0Rnode@dwrdds Cardn tLiRe 8&T

Morris Crime and Criminal Justice since 1945 (Blackwell, 1989) at 81.

19 Shute APunishing Murder s: Rel ea-2e@0Po4CrndrR872a874nd t he

20 Morris Crime and Criminal Justice since 1945 (Blackwell, 1989) at 81.
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responsible for the deaths. The second case was that of Derek Bentley who was sentenced to death in

1952 for the murder of Police Constable Sidney Miles during a robbery.? Bentley was 19 years of age at

the time but had the mental capacity of an 11-year-old. His co-accused, 16-year-old Christopher Craig,

who had fired the fatal shot, was sentenced to detent
a jury recommendation for mercy, Bentley was hanged in 1953.> The third case was that of Ruth Ellis

who was hanged in 1955 for the murder of her former lover, David Blakely.24 Ellis was a young mother of

two, who led a fdlife that Il eft much t & Whiteshbaidhot ed by
deny the killing, it was argued on her behalf that she had shot Blakely after he had caused her to miscarry

their baby by punching her repeatedly in the abdomen. This did not, however, persuade the court to

amend the charge to one of manslaughter.

2.08 In 1956, a motion to retain the death penalty but change the law on murder was defeated in the
House of Lords, as was a Death Penalty (Abolition) Bill introduced by Sydney Silverman.?® As a
compromise, the government introduced a Homicide Bill which was later enacted as the Homicide Act
1957.%

2.09 The Homicide Act 1957 implemented some of the recommendations made by the Gowers
Commission”® 1't | imited the scope of murder by aboahd shing
extending the defence of provocation to cover words as well as deeds. The Act also provided that in
cases involving suicide pacts, a surviving party should be liable only for the manslaughter (as opposed to
murder) of the victim. While it did not extend the defence of insantyunder t he 1843 M6 Nagh
the Act di d introduce t he concept o Furthdindoremcontriarg loe tthe r e s p C
recommendation of the Gowers Commission, it introduced degrees of murder. Certain types of murder,
designated A daquidtantinue mouattrace the, death penalty29 while other types of murder
would in future attract a mandatory life sentence. It has been noted that this proved to be an unstable

accessed: 22 May 2013]; and MaAbibhi fiThe of Capi t1a9 6 5Pu nli 33 h@ieintt toy (sl 9
78-79.

22 R v Secretary of State for the Home Department ex parte Bentley [ 1 993] EWHC QB 2; fAThe Ki

Bentleyo The Guardian 31 July 1998; hd&TrdtheaboutiD€rek Bendey t : The
was there all the Timed The Guardian 31 JNelsy Navéno&; and
1997. Available at: http://news.bbc.co.uk/1/hi/uk/24208.stm [Last accessed: 22 May 2013].

2 Morris asserts that it was the idea that Bentley should hang while Craig went free that was repugnant to many

who were nevertheless in favour of capital punishment (see: Morris Crime and Criminal Justice since 1945
(Blackwell, 1989) at 81.

24 R v Ellis [2003] EWCA Crim 3556; Morris Crime and Criminal Justice since 1945 (Blackwell, 1989) at 83;
ARuth EIlIlis murder verdict upheld. ..o The Guar dNewsh 9 De
30 November 1999. Auvailable at: http://news.bbc.co.uk/1/hi/uk/542186.stm [Last accessed: 22 May 2013];
and AOn this day: 13 July 1955: Crowd outside prison ap|]

2 Morris Crime and Criminal Justice since 1945 (Blackwell, 1989) at 83.
% Ibid at 84.
7 bid.

2 Shute fAPunishing Murders: Releag260RPdpofed0desCanth tRe833
AThe Penalty for Mur der 06 (19887 and Morri€ @rimb and €rmindl dusticeRe vi e w
since 1945 (Blackwell, 1989) at 84-85.

2 These included murders committed in the course or furtherance of a theft; murders committed by means of

firearms or explosives; murders committed in the course of a lawful arrest; murders committed while effecting
or assisting an escape or rescue from legal custody; murders of police officers; murders of prison officers
acting in the course of their duty where the murderer was a prisoner at the time of the killing; and multiple
murders.
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compromise which failed to achieve the support of the senior judiciary and did little to diminish anxieties
about the possibility of mistake in capital cases.*®

2.10  In 1964, Peter Anthony Allen and Gwynne Owen Evans,* who were hanged for the murder of
John West during a robbery, became the last people to suffer the death penalty before abolition in 1965.%

2.11  In 1965, Sydney Silverman introduced the Murder (Abolition of Death Penalty) Bill as a private
me mb e r 6°5 Th&Bill cbmpleted its passage through Committee Stage in the House of Commons with
one amendment that limited its period of operation to five years, unless Parliament by affirmative
resolution of both Houses determined otherwise.®* At Committee Stage in the House of Lords, Lord
Parker proposed an amendment to the Bill that would replace the mandatory life sentence with a
discretionary life sentence.®® While this proposal received some support, it was ultimately defeated. Lord
Parker proposed a further amendment that would enable the court to recommend a minimum period
which should elapse before the Secretary of State ordered the release of the prisoner on licence.®* This
proposal met with greater success.

2.12  The Bill was enacted as the Murder (Abolition of Death Penalty) Act 1965. Section 1(1) provided
that persons convicted of murder who were aged 18 years or more at the time of the offence would
receive an automatic life sentence whereas persons aged less than 18 years would continue to be
detained at Her M &e¢ctios 1(2) peovidéd | theaia theucowet. could, in imposing a life
sentence for murder, recommend a minimum period which should elapse before the Secretary of State
ordered the release of the offender on licence. In 1969, Parliament, by affirmative resolution of both
Houses, d3(7atermined that the Murder (Abolition of Death Penalty) Act 1965 should remain in force without
time limit.

2.13  While the mandatory life sentence remains the penalty for murder in England and Wales, the
enactment of the Murder (Abolition of Death Penalty) Act 1965 did not mark the end of the debate. Over
time, public dissatisfaction with the life sentence grew as it came to be understood that those who
received a life sentence would, in fact, serve a much shorter period in prison, specifically, in the region of
9 years.38 This led to a reference to the Criminal Law Revision Committee in England and Wales to
review the penalty for homicide.®® In its 1973 Report,40 the Committee recommended the retention of the

0 Shute APunishing Murders:e Relagd-g§6®RD Af9&d®B0dpsCanth tR 873
iThe Penalty for Murdero (1988) 19 CaeemadCimnal JustigevsindRe vi e w

1945 (Blackwell, 1989) at 85.
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% Smith AThe Penalty for Murderodo (1988) 19 Cambrian Law R

3 This also led to the establishment of the Emslie Committee in Scotland.

0 Report on the Penalty for Murder (Criminal Law Revision Committee, 1973). The Emslie Committee had

reported a year earlier (see: Report on the Penalties for Murder (Lord Emslie Committee, 1972)).
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mandatory life sentence for murder and a number of procedural clarifications. It expressed the view that
the courts should not be required to recommend a minimum term in every case;* that any
recommendation should not be binding;42 that any recommendation should be considered part of the
sentence and, therefore, appealable;*® and that the court should not be required to give reasons for its
recommendation.** It also expressed the view that the deterrent value of the life sentence would be
enhanced and a number of misunderstandings removed if the pronouncement of the court were to reflect
the fact that the prisoner sentenced to life imprisonment might be released but would remain liable to
imprisonment for the rest of his or her life.*

2.14  Subsequently, the Butler Committee on Mentally Abnormal Offenders*® and the Advisory Council

on the Penal System47 recommended, for different reasons, the abolition of the mandatory life sentence

and its replacement with a maximum sentence of life imprisonment.48 The Advisory Council disliked the

life sentence because it was wholly indeterminate. This, it asserted, would have a detrimental effect on

the prisoner and place a severe burden on an already pressurised prison system. The Butler Committee,

on the other hand, was dissatisfied with stithe |dpeyroa twhe
it thought, would be rendered obsolete if the mandatory life sentence was abolished. The Criminal Law

Revision Committee returned to consider the mandatory life sentence in its Report on Offences against

the Person in 1980.*° This time, however, the Committee members were almost equally divided between

those who favoured the mandatory sentence and those who preferred a discretionary sentence.

(i) European Convention on Human Rights

2.15 The life sentence for murder in England and Wales has been considered on humerous occasions
by the European Court of Human Rights. These cases are primarily concerned with Article 5(1) and
Article 5(4) of the European Convention on Human Rights. Two key principles regarding Article 5 have
been extracted from the resultant jurisprudence:

AFirst, the underlying purpose of Article 5 is t
liberty arbitrarily: in the context of life sentence prisoners a decision to continue their detention

should not be taken arbitrarily. The required protection is achieved through the review
mechanism prescribed by Article 5(4). Second, it may be inferred from the jurisprudence that

prolonged detention can be justified on the limited grounds of risk and dangerousness. °3
[Emphasis added.]

“a Report on the Penalty for Murder (Criminal Law Revision Committee, 1973) at 17. By contrast, the Emslie

Committee had recommended that the legislation should be amended to oblige courts to recommend a
minimum term (see: Report on the Penalties for Murder (Lord Emslie Committee, 1972) at paragraph 92).

42 Report on the Penalty for Murder (Criminal Law Revision Committee, 1973) at 17.

a3 Ibid at 18.

“ Report on the Penalty for Murder (Criminal Law Revision Committee, 1973) at 19. By contrast, the Emslie

Committee had recommended that the courts should be obliged to give reasons (see: Report on the Penalties
for Murder (Lord Emslie Committee, 1972) at paragraph 102.)

* Report on the Penalty for Murder (Criminal Law Revision Committee, 1973) at 19. The Emslie Committee had

come to the same conclusion (see: Report on the Penalties for Murder (Lord Emslie Committee, 1972) at
paragraph 96).

46 Report of the Committee on Mentally Abnormal Offenders (HMSO, 1975) Cmnd 6244.

4 Sentences of Imprisonment: A Review of Maximum Penalties (HMSO, 1978).

48 Smith fAThe Penal ty QGawmbrianMawrRdveew Dat§-12988) 19
* Ibid at 8.

50 Mc Cutcheon and Coffey ALife Sentences in Ireland and t|

Irish Yearbook of International Law 101 at 103.
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2.16 It may be recalled that the mandatory life sentence in the United Kingdom is composed of two
parts: a punitive part and a preventative part. (This may be contrasted with the Irish sentencing system
which considers life sentences to be wholly punitive.) Once the punitive part of a sentence is served, the
continued detention of a prisoner under the preventative part can only be justified on the ground that the
prisoner continues to represent a risk or danger to the public. Thus, while the imposition of a life
sentence may be lawful under Article 5(1), the continued detention of a prisoner may become unlawful
where the punitive part of the sentence has been served and the prisoner no longer represents a risk or
danger to the public.

2.17  Thus, the European Court of Human Rights established the principle that the continued detention

of a prisoner under the preventative part of a life sentence must be periodically reviewed in accordance

with Article 5(4) of the European Convention on Human Rights. In Weeks v United Kingdom,51 the

applicant had received a discretionary life sentence for armed robbery on the basis that he was a

dangerous offender. He had been subsequently released on licence which was revoked when he

committed a further offence. The applicant contended that his detention subsequent to the revocation of

his licence was contrary to Article 5(1) and that he had not been able to have his continued detention

reviewed in accordance with Article 5(4).52 The Court acknowledged that the freedom enjoyed by a
prisoner on |icence was fimore circumscribed in [ aw an
ordinary citizend but held that it led@)a Thédpgichntwas ff r e e
thus entitled to invoke Article 5(1). Referring to the disturbed and aggressive behaviour of the applicant,

the Court found, however, that the decision to revoke his licence and re-detain him had been neither

arbitrary nor unreasonable and was, therefore, compatible with Article 5(1).54 Once returned to custody

and at reasonable intervals thereafter, however, the Court ruled that the applicant was entitled to have his

continued detention reviewed in accordance with Article 5(4).%

2.18 The European Court of Human Rights initially drew a distinction between discretionary life
sentences and mandatory life sentences.®® Whereas the discretionary life sentence was composed of
both a punitive and a preventative part, the mandatory life sentence was wholly punitive. Thus, periodic
review of detention under a mandatory life sentence was not required. In Wynne v United Kingdom,57 the
applicant had received a mandatory life sentence for murder. He had been subsequently released on a
life licence during which time he killed a woman. The applicant was convicted of manslaughter and the
domestic court imposed a discretionary life sentence and revoked his life licence. Once the punitive part
of the discretionary life sentence was served, the applicant contended that he was entitled to have his
continued detention reviewed.”® The European Court of Human Rights dismissed his claim, holding that
his conviction for manslaughter did not affect the continued validity of the mandatory life sentence or its
reactivation on his recall. The conviction or, more particularly, the discretionary life sentence merely
provided a supplementary legal basis for his detention. Citing Thynne, Wilson and Gunnell v United
Kingdom,59 the Court held that in the context of mandatory life sentences, the guarantee of Article 5(4)
was satisfied by the original trial and appeal proceedings.60 It thus conferred no additional right to
challenge the lawfulness of continuing detention or re-detention following the revocation of a licence. In

>t Weeks v United Kingdom (1988) 10 EHRR 293.

52 Ibid at paragraph 38.

58 Ibid at paragraph 40.

4 Ibid at paragraph 51.

%5 Ibid at paragraph 61.

% McCutcheon and Coffey f@ALife Sent en cnéos oniHumah Rights42006) and t |
Irish Yearbook of International Law 101 at 104.

> Wynne v United Kingdom (1995) 19 EHRR 333.

58 Ibid at paragraph 31.

%9 Thynne, Wilson and Gunnell v United Kingdom (1991) 13 EHRR 666.

60 Wynne v United Kingdom (1995) 19 EHRR 333 at paragraph 36.

48



the course of its judgment, the Court distinguished between discretionary life sentences and mandatory
life sentences:

Al T] he fact remains that the mandatory sentence
discretionary sentence in the sense that it is imposed automatically as the punishment for the
offence of murder irrespective of considerations pertaining to the dangerousness of the
offender... . That mandatory life prisoners do not actually spend the rest of their lives in prison
and that a notional tariff period is also established in such cases ... does not alter this essential
distinctionbetwe en t he t wo typ@ls of |I'ife sentence. 0

2.19 In Thynne, Wilson and Gunnell v United Kingdom,62 the applicants were convicted sex offenders
who had been sentenced to discretionary terms of life imprisonment. Having served the punitive parts of
their sentences, the applicants complained that they had not been able to have their continued detention
periodically reviewed in accordance with Article 5(4).°> Each of the applicants had been found to be
suffering from a mental or personality disorder and to be dangerous and in need of treatment. Since the
factors of mental instability and dangerousness were susceptible to change over the passage of time, the
Court found that new issues of lawfulness could arise during the course of their detention.®* Thus, the
applicants were entitled to have their continued detention reviewed by a court-like body.

2.20  As aresult of this decision, section 34 of the Criminal Justice Act 1991 introduced a procedure to
review the preventive part of a discretionary life sentence.®® It also formalised the sentencing procedure
so that a judge imposing a discretionary life sentence was now required to specify in open court the
punitive part of the sentence. In the 2002 Practice Direction (Criminal Proceedings: Consolidation),66 it is
indicated that it is only in very exceptional circumstances that a judge would be justified in not specifying
a tariff. This might occur where the judge considers that the offence is so serious that detention for life is
justified by the gravity of the offence alone, irrespective of any risk to the public. In such a case, the
judge should state this when imposing the sentence. The tariff is a sentence for the purposes of the
Criminal Appeal Act 1968 and may thus be subject to appeal.67

2.21  Over time, the European Court of Human Rights began to question the distinction between
discretionary life sentences and mandatory life sentences.®  This initially occurred in several cases
concerned with juvenile offenders who had been convicted of murder and sentenced to detention during
Her Maj est y & sHudRdinevadsitadr Kdngdom,6? tine applicant contended that he was entitled to
have his continued detention periodically reviewed under Article 5(4).70 The Court considered whether a
sentence of detention during Her Majestybds Pleasure
mandatory life sentence.”* The Court observed that the sentence was mandatory in terms of being fixed

61 Wynne v United Kingdom (1995) 19 EHRR 333 at paragraph 35.
62 Thynne, Wilson and Gunnell v United Kingdom (1991) 13 EHRR 666.

63 Ibid at paragraph 64.

64 Ibid at paragraph 78.

& Emmerson, Ashworth and Macdonald, eds, Human Rights and Criminal Justice (Thomson, Sweet & Maxwell,

2007) at 678. The procedure is now governed by section 82A of the Powers of Criminal Courts (Sentencing)
Act 2002.

66 Practice Direction (Criminal Proceedings: Consolidation) [2002] 1 WLR 2870.

o7 R v Dalton [1995] 2 Cr App R 340.

68 Mc Cut cheon and Coffey dALife Sentences in Ireland and t|

Irish Yearbook of International Law 101 at 104.

69 Hussain v United Kingdom (1996) 22 EHRR 1.

0 Ibid at paragraph 47.

& Ibid at paragraph 50.
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by law and applicable in all cases where persons under the age of 18 years were convicted of murder.”

The Court stated, however, that the decisive issue was whether the nature and purpose of the sentence

were such as to require the lawfulness of the detention to be periodically reviewed in accordance with

Article 5(4).73 The Court considered that an indeterminate term of detention for a convicted young

person, which might be aslongas t hat personés | if e, could only be |j
the need to protect the public.’* The Court thus concluded that the a
expiration of his tariff, was more comparable to a discretionary life sentence.” The decisive ground for

the applicantés detention had been and ® amthiswasied t o
characteristic which could change over time, the Court held that the applicant was entitled to have his

continued detention periodically reviewed by a court-like body in accordance with Article 5(4)."’

2.22  As a result of this decision, section 28 of the Crime (Sentences) Act 1997 extended to juvenile
offenders sentenced to detention at Her Ma j e s Pleasure, the same right as offenders sentenced to
discretionary life imprisonment, to have the preventive part of their sentences periodically reviewed by the
Parole Board.”®

2.23  The European Court of Human Rights also began to question the role of the Home Secretary in
setting the tariff for sentences su'thnVaasd Tdvelniedt i on
Kingdom,80 the Court ruled that the fixing of a tariff was a sentencing exercise and that the applicants

were thus entitled to the safeguards of Article 6(1) of the European Convention on Human Rights,81 which
required that the determination of ci vil rights and
impartialtribunas?,és the Home Secretary could not be consider
Court found that there had been a violation of Article 6(1).83

2.24  As a result of this decision, the Home Secretary relinquished his power to set the tariff for
sentences of detention at Her Ma j e sRlepasiire and this is now set by the trial judge.84 The Lord Chief
Justice issued a Practice Direction® setting out the various factors which judges should take into account
when setting tariff periods for murder by offenders of all ages. It is interesting to note, however, that the

& Ibid at paragraph 51.

s Hussain v United Kingdom (1996) 22 EHRR 1 at paragraph 52.

" Ibid at paragraph 53.

& Ibid at paragraph 54.

7 Ibid.
L Ibid.

8 Emmerson, Ashworth and Macdonald, eds, Human Rights and Criminal Justice (Thomson, Sweet & Maxwell,

2007) at 679.

7 Mc Cut cheon and Coffey dALife Sentences in Ireland and t

Irish Yearbook of International Law 101 at 105.

80 V and T v United Kingdom (2000) 30 EHRR 121.

8t Ibid at paragraph 111.

82 Ibid at paragraph 114.

8 Ibid.

8 Emmerson, Ashworth and Macdonald, eds, Human Rights and Criminal Justice (Thomson, Sweet & Maxwell,

2007) at 680.

8 Practice Statement (Life Sentences for Murder) [2002] Cr App R 457. This has since been replaced by

section 269 of the Criminal Justice Act 2003. Schedule 22 to the 2003 Act contains transitional provisions for
those serving mandatory life sentences whose offences were committed before the Act came into force.
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Home Secretary retains a duty to keep the minimum term of every child detained during Her Maj est y 6 s
Pleasure under review, and may still use the prerogative of mercy to shorten it.2

2.25 The distinction between discretionary life sentences and mandatory life sentences finally
collapsed in Stafford v United Kingdom87, when the European Court of Human Rights assimilated the
various regimes applicable to discretionary life sentences, mandatory life sentences and sentences of
detention during HEF Thyapplieamtthgdoreceived aeraasdatory life sentence for
murder. He had been subsequently released on licence and this was revoked when he was convicted of
a number of fraud offences. Having served his sentence for the fraud offences, the Parole Board
recommended that the applicant be released on licence but this was rejected by the Secretary of State on
the ground that there was a risk that the applicant would commit further fraud offences.

2.26  The applicant contended that his continued detention was in breach of Article 5(1).89 In this
regard, he argued that it was arbitrary to justify indefinite imprisonment by reference to a risk of future
non-violent offending, which involved no physical harm to others and bore no relationship to the criminal
conduct which had resulted in the mandatory life sentence.” For its part, the Government contended that
the mandatory life sentence for murder satisfied Article 5(1) and continued to provide a lawful basis for
the appl i can'tlbagued ¢hateha mandatory life sentence could be distinguished from the
discretionary life sentence as it was imposed as punishment for the seriousness of the offence and was
not governed by factors, such as risk and dangerousness, which could change over time.% The applicant
further contended that as the basis for his continued detention was the risk of future offending, he was
entitled to have his detention reviewed under Article 5(4).93 He argued that, since Wynne, the courts in
the United Kingdom had so altered their approach to, and understanding of, the mandatory life sentence,
that it was no longer possible to argue that the requirements of Article 5(4) were satisfied by the original
trial.>* The Government, on the other hand, insisted that where mandatory life sentences were
concerned, the requirements of Article 5(4) were met by the original trial and appeal proceedings and that
no new issues of lawfulness could arise requiring review. >

2.27 The Court held that there was no causal connection between the risk of future non-violent
offending and the original mandatory life sentence for murder.®®* The a p p | idetention Was thus m
breach of Article 5(1). The Court referred to legal developments in the United Kingdom and concluded
that it could no longer be maintained that where mandatory life sentences were concerned, the
requirements of Article 5(4) were satisfied by the original trial and appeal proceedings.97 Thus, detention
beyond the expiry of the tariff period could only be justified by considerations of risk and dangerousness
associated with the objectives of the original sentence for murder.®® As these elements could change
over time, the Court held that the applicant was entitled to have his detention reviewed by a court-like

8 R (Smith) v Secretary of State for the Home Department [2006] 1 AC 159.

8 Stafford v United Kingdom (2002) 35 EHRR 32.

8 Mc Cutcheon and Coffey fLife Sentences in Ireland and

Irish Yearbook of International Law 101 at 105.

89 Stafford v United Kingdom (2002) 35 EHRR 32 at paragraph 57.

%0 Ibid at paragraph 58.

9 Ibid at paragraph 59.

92 Ibid at paragraph 59.

9 Ibid at paragraph 85.

9 Ibid at paragraph 85.

% Ibid at paragraph 86.

% Ibid at paragraph 81.

o7 Ibid at paragraph 87.

8 Ibid.
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body under Article 5(4). As the Secretary of State was not a court-like body, his exclusive power to grant
release violated Article 5(4).

2.28 In Stafford, the European Court of Human Rights was influenced by legal developments in the
United Kingdom regarding life sentences. Having regard to these legal developments, the Court came to
the conclusion that the distinction between discretionary life sentences, mandatory life sentences and
sentences of detention during Her Majestyds Pleasure
fixing:
iThe Court consi demregardedcasa e¢stabligthedmmalgmestiolaw thHat there is no
distinction between mandatory life prisoners, discretionary life prisoners and juvenile murderers
as regards the nature of tariff-fixing. It is a sentencing exercise. The mandatory life sentence
does not impose imprisonment for life as a punishment. The tariff, which reflects the individual
circumstances of the offence and the offender, represents the punishment. The Court concludes
that the finding in Wynne that the mandatory life sentence constituted punishment for life can no
longer be regarded as reflecting the real position in the domestic criminal justice system of the
mandatory 1 9°f e prisoner . 0

While the Court did not expressly confine this statement to the situation pertaining to the United Kingdom,
the fact that it followed its consideration of the legal developments in the United Kingdom suggests that
this was the intention. It is thus arguable that Stafford is not (as some might suggest) an authority for
imposing review requirements on mandatory life sentences in countries, such as Ireland, which do not
have a tariff system. This argument gains support in the decision of Kafkaris v Cyprus,100 which will be
discussed at paragraph 2.96ff.

2.29  The European Court of Human Rights did not have to consider whether the setting of the tariff by

the Home Secretary was compatible with Article 6 of the Convention but did note that the role of the

Home Secretartyhad fbecome increasingly difficult to reconci
bet ween the executi vVelnR v Secrdtanyenf State i thee iHante YDepartment, ex parte
Anderson,'® however, the House of Lords ruled that Article 6(1) required the tariff to be fixed by an
independent and impartial tribunal. As the Home Secretary was not an independent and impartial

tribunal, he should not fix the tariff of the mandatory life sentence for murder.

2.30 The life sentence was again considered in Vinter, Bamber and Moore v United Kingdom.'®® In

thatcase,t he applicants were British nationals who had ea
mandatory life sentence for murder. The applicants had been sentenced prior to the entry into force of

the Criminal Justice Act 2003 when the practice had been for the Secretary of State, having received
recommendations from the trial judge and Lord Chief Justice, to determine the minimum term to be

served by a life sentence prisoner. The fact that a whole life order had been imposed meant that the
applicants could not expect to be released other than at the discretion of the Secretary of State on
compassionate grounds. In general, however, the Secretary of State would review a whole life order

once the prisoner had ser ve@rimddJustieadct 2003 wasnproducedto me nt .
implement a finding by the House of Lords that it was contrary to Article 6 of the European Convention on

Human Rights for the Secretary of State to determine minimum terms.'® Under section 269 of the 2003

Act, it became the responsibility of the trial judge, in accordance with Schedule 21, to determine the

minimum term to be served by life sentence prisoners. Under section 276 and Schedule 22, persons

% Stafford v United Kingdom (2002) 35 EHRR 32 at paragraph 79.

10 Kafkaris v Cyprus (2009) 49 EHRR 35.

101 stafford v United Kingdom (2002) 35 EHRR 32 at paragraph 78. See: Emmerson, Ashworth and Macdonald,

eds, Human Rights and Criminal Justice (Thomson, Sweet & Maxwell, 2007) at 682-683.

102 R v Secretary of State for the Home Department, ex parte Anderson [2003] 1 AC 837.

103 Vinter, Bamber and Moore v United Kingdom European Court of Human Rights 17 January 2012. (Application

Nos 66069/09, 130/10 and 1396/10).

194 R (Anderson) v Secretary of State for the Home Department [2003] 1 AC 837.
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serving mandatory life sentences, who had received minimum terms under the old system, were entitled
to apply to the High Court to have their sentences reviewed. The practice whereby whole life orders were
reviewed after 25 years was discontinued.

231 The applicantsd whole |Iife orders were upheld by
Court of Human Rights, alleging violations of Article 3, Article 5(4) and Article 7 of the Convention.
Regarding Article 3, the applicants made a number of submissions. First, citing Kafkaris v Cyprus,105 they

argued that it was clear that the European Court of Human Rights considered that an irreducible life
sentence would not merely raise an issue under Article 3, but would in fact violate Article 3. Second, they

argued that the English Court of Appeal had erred in R v Bieber'® by distinguishing between irreducible
mandatory life sentences and irreducible discretionary life sentences. There was no proper basis in

Kafkaris for the Court of Appeal to conclude that only an irreducible mandatory life sentence could raise

an issue under Article 3. Such a conclusion would, in any case, lead to inconsistent findings where some
irreducible life sentences would violate Article 3 because they were mandatory, whereas others would not

violate Article 3 because they were discretionary, even though both types of sentence would entail the

same hopelessness regarding release. Third, they argued that the Court of Appeal had erred in finding

that a violation of Article 3 could not arise at the moment of the imposition of a sentence. They submitted

that a violation arose because of the imposition of hopelessness that came with such a sentence. Finally,

they argued that the Secretary of Stateds power of <co
sentence reducible. The second applicant further relied on the fact that he had been promised reviews at

various stages of his sentence, and that an irreducible sentence imposed on a young man was very

different to one imposed on a much older man, which served to underline the inequality, cruelty and
illogicality of irreducible life sentences.

2.32 The Court stated that it was first necessary to consider whether a grossly disproportionate
sentence would violate Article 3 and, second, at what point in the course of a life sentence or other very
long sentence an Article 3 issue might arise. In relation to the first issue, the Court stated that it was
prepared to accept that a grossly disproportionate sentence could amount to ill-treatment contrary to
Article 3 at the moment of its iIimposipbiromonal itghbseny
test and that it would only be on frar e®and uni qgue oc

2.33 In relation to the second issue, the Court indicated that, subject to the general requirement that a
sentence should not be grossly disproportionate, it was necessary to distinguish between three types of
life sentence: (i) a life sentence with eligibility for release after a minimum period has been served; (ii) a
discretionary sentence of life imprisonment without the possibility of parole; and (iii) a mandatory
sentence of life imprisonment. The Court indicated that the first type of sentence was clearly reducible
and thus no issue could arise under Article 3.

2.34  Regarding the second type of sentence, the Court indicated that if a discretionary life sentence
was imposed by a court after due consideration of all relevant mitigating and aggravating factors, an
Article 3 issue could not arise at the moment it was imposed. Rather, it would only arise when it could be
shown that: (i) the applic ant 6s continued i mprisonment could no | c
penological grounds (such as punishment, deterrence, public protection or rehabilitation); and (ii) the

sentence was irreducible de facto and de iure.

2.35 Regarding the third type of sentence, the Court indicated that a mandatory sentence of life
imprisonment without the possibility of parole would require greater scrutiny. The Court observed that the

fivice of any mandatory sentence i s t hydotputiarty midgatmg i ves
factors or special circumstances before the sentenci
mandatory life sentence without the possibility of parole, a sentence which, in effect, condemned a
defendant to spend the rest of his or her days in prison, irrespective of his or her level of culpability and

105 Kafkaris v Cyprus (2009) 49 EHRR 35.

196 R v Bieber [2009] 1 WLR 223.

197 Vinter, Bamber and Moore v United Kingdom European Court of Human Rights 17 January 2012. (Application

Nos 66069/09, 130/10 and 1396/10) at paragraph 89.
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irrespective of whether the sentencing court considered the sentence to be justified. These
considerations did not mean that a mandatory life sentence without the possibility of parole was per se
incompatible with the Convention, although the trend in Europe was clearly against such sentences, but
that such a sentence was much more likely to be grossly disproportionate than any other type of life
sentence. In the absence of any such gross disproportionality, an Article 3 issue would arise for a
mandatory life sentence without the possibility of parole in the same way as for a discretionary life
sentence, that is when it could be shown that; (i) the continued imprisonment of the applicant could no
longer be justified on any legitimate penological grounds; and (ii) the sentence was irreducible de facto
and de iure.

2.36  The Court observed that in the present cases, the whole life orders were, in effect, discretionary
life sentences without parole. Regarding de iure reducibility, the Court noted that once imposed, such
sentences were not subject to later review and release could only be obtained from the Secretary of State
on compassionate grounds. The policy of the Secretary of State regarding compassionate release
appeared to be much narrower than the Cypriot policy on release, which had been considered in Kafkaris.
First, the policy could conceivably mean that a prisoner would remain in prison even if his continued
imprisonment could not be justified on any legitimate penological grounds, as long as he or she did not
become terminally ill or physically incapacitated. Second, it was of some relevance that the practice of a
25-year review, which existed prior to the introduction of the Criminal Justice Act 2003, had not been
included in the reforms introduced by the 2003 Act. No clear explanation had been given for the
omission, even though it appeared that a 25-year review, supplemented by regular reviews thereafter,
would be one means by whi ch t he Secretary of St ate
imprisonment continued to be justified on legitimate penological grounds. Third, the Court stated that it
doubted whether compassionate release for the terminally ill or physically incapacitated could really be
considered release at all, if all that it meant was that a prisoner died at home or in a hospice rather than
behind prison walls.

2.37  However, the Court considered that the issue of de facto reducibility did not arise for examination
in the present cases. First, the applicants had not sought to argue that their whole life orders were
grossly disproportionate. Given the gravity of the murders of which they had been convicted, the Court
was satisfied that the whole life orders were not grossly disproportionate. Second, none of the applicants
had demonstrated that their continued incarceration served no legitimate penological purpose. For each
case, the Court was satisfied that detention served the legitimate purposes of punishment and
deterrence. The Court thus concluded that there had been no violation of Article 3.

2.38 Regarding Article 5(4), the applicants submitted that the imposition of whole life orders without
the possibility of regular review by the courts violated Article 5(4) of the Convention.

2.39 The Court indicated that while continued detention might violate Article 3 if it was no longer
justified on legitimate penological grounds and the sentence was irreducible de facto and de iure, it did

coul

(C

not follow that the applicant s 6 detenti on had to be reviewed regul a

provisions of Article 5. Moreover, it was clear from the remarks of the trial judge in respect of the first
applicant and the remarks of the High Court in respect of the second and third applicants, that whole life
orders had been imposed on them to meet the requirements of punishment and deterrence. Citing a
decision of the English Court of Appeal,108 the Court observed that the practice in England was to impose
a whole life order where the offence was so exceptionally serious that just punishment required the

of fender to be kept in prison for the rest of shi

different from the life sentence considered in Stafford v United Kingdom,109 which the Court found was
divided into a tariff period (imposed for the purpose of punishment) and the remainder of the sentence
(under which continued detention was determined by considerations of risk and dangerousness).
Consequently, the Court was satisfied that the |
the whole life orders imposed by the domestic courts and no further review was required by Article 5(4).

The Court thus found that the apfpuhded ant sd compl aints

1% R Jones and Others [2006] 2 Cr App R (S) 19.

199 stafford v United Kingdom (2002) 35 EHRR 32.
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2.40 Regarding Article 7,M° the second applicant submitted that the trial judge had recommended a

minimum term of 25 years but had been overruled by the Secretary of State in 1988. This was
incompatible with Article 6 of the Convention and should have played no part in the sentencing process.
The High Court review, which confirmed the whole life order, thus imposed a more severe penalty than
the sentence which had been passed at the time of the offence. The applicant also asserted that it was
clear that, in the High Court review, Schedule 21 of the Criminal Justice Act 2003 (which sets out the
means by which a minimum term is to be calculated) had been relied on, even though it established a
harsher sentencing regime than that which was applicable when the applicant had been convicted. In
order to be compatible with Article 7, the applicant asserted that Schedule 22 of the Criminal Justice Act
2003, which provides for the High Court review, should have prohibited the imposition of a minimum term
that was higher than the trial judgeb6s recommendati on

2.41  The third applicant conceded that the whole life term was technically available in 1996 when his

offences were committed. However, it was very exceptional for whole life orders to be imposed at the

time. The whole life order for the murder of two or more persons involving premeditation and/or sexual or

sadistic conduct had effectively been introduced by Schedule 21. The High Court had specifically
rejected the trial judgeds recommendation of 30 year
that he too had been sentenced under a harsher statutory framework than existed at the time of the

offences.

2.42  The Court observed that the setting of a minimum term was a sentencing exercise and thus
attracted the protection of Article 7. However, the Court indicated that it was unable to accept that the
process by which the second andthirdappl i cant sé current whole | ife orde
Article 7. First, paragraph 3(1)(a) of Schedule 22 expressly protected against the imposition of a longer
minimum term than was initially imposed. Second, there was no evidence that, in practice, this statutory
protection had been circumvented by the need to consider the principles in Schedule 21. Schedule 21
might well reflect a stricter sentencing regime than was previously applied for the crime of murder and, if it
were determinative of the minimum term to be imposed for offences committed prior to its enactment,
might well have violated Article 7. However, this was not the case. In conducting its review under
Schedule 22, the High Court was to have regard to both Schedule 21 and the previous recommendations
made in respect of a life sentence prisoner by the trial judge and the Lord Chief Justice. The Court
indicated that there was nothing objectionable in directing the High Court in this way.

2.43 In ajoint partly dissenting opinion, however, three of the judges concluded that there had been a
procedural infringement of Article 3 of the European Convention on Human Rights. This was by reason
of the absence of some mechanism that would remove the hopelessness inherent in a life sentence, from
which there was no possibility of release while the prisoner was still well enough to have any sort of life
outside prison.

(b) Northern Ireland

2.44 It has been noted that until the enactment of the Homicide Act 1957 in England and Wales, which
did not extend to Northern Ireland, the law on murder had been the same in Northern Ireland as in
England and Wales."* As there were few murder cases, there was little public demand for the law in
Northern Ireland to be changed along the lines of the 1957 Act.**? However, this changed in the 1960s
when there were two hangings in circumstances which, it has been asserted, would not have resulted in
the death penalty had the offences been committed in England.**?

10 Article 7 ECHR: No one shall be held guilty of any criminal offence on account of any act or omission which

did not constitute a criminal offence under national or international law at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was

committed.
™ Osborough &HdmCcithenal Responsibility Bill (NI') 19630 (
M2 pid.
13 Ibid.
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2.45 In Attorney General for Northern Ireland v Gallagher,114 the defendant was convicted of the

murder of his wife. A plea of insanity failed where there was evidence that he suffered from a
psychopathic condition; that he was liable to explosive outbursts which could be induced by drink; and
that he had been drunk at the time of committing the offence. The Northern Ireland Court of Criminal
Appeal referred a point of general public importance to the House of Lords which ruled that a psychopath
who goes out to kill knowing that it is wrong, and does Kkill, cannot escape the consequences by making
himself drunk before carrying out the killing.

2.46  In DPP v Smith,*** the House of Lords decided that murder could be committed even though the
defendant had not possessed the actual intent to kill. It was enough that grievous bodily harm was the

natural and probable result of the defendantoés acti or

known that. By contrast to the limiting effect of the Homicide Act 1957 in England, the effect of the Smith
decision was to expand the concept of murder.**

2.47  Following a campaign by the Northern Ireland Association for the Reform of the Law on Capital
Punishment,apri vate member 6s bill was i nt r 9 dTheHonicide and o
Criminal Responsibility Bill proposed a number of reforms, including the abolition of capital punishment.
The Bill did not receive a second reading.118

2.48 In 1963, a Bill was introduced to abolish the death penalty in its entire'[y.119 The 1963 Bill was
later enacted as the Criminal Justice Act (Northern Ireland) 1966. In its final form, however, the 1966 Act
followed the Homicide Act 1957 in drawing a distinction between capital and non-capital murder.**® This
was subsequently repealed by the Northern Ireland (Emergency Provisions) Act 1973.*2

2.49  Section 1(1) of the Northern Ireland (Emergency Provisions) Act 1973 abolished the death
penalty for murder and replaced it with a mandatory life sentence. Article 5 of the Life Sentences
(Northern Ireland) Order 2001 provides that where a court imposes a life sentence, it must specify the

t he

minimum period that must be served by the offender it o sati sfy the requirement

deterrenceod, heddcanes eligble foroptaroles122 Where the offence warranting the life

sentence is particularly serious,t he court may order a fAiwhole 1ife
should be detained for the remainder of his or her natural life.**®

250 A review of Northern Il rel andds cri mi rllzﬁpriorjtwmei

c

tar

e S

commencement of the United Kingdom Human Rights Act 1998, and a revi ew of North

sentencing framework was conducted*® following the enactment of the United Kingdom Criminal Justice

14 Attorney General for Northern Ireland v Gallagher [1962] NI 122.

M5 DPP v Smith [1961] AC 290.

"6 Osborough AHomicide and Cri mina3) 16ME@p3an76.i bi | ity Bi l

" Stannard AThelr¢ilawmddrom Reed aboss ofBGohtiolaand ®iminishneent s |
Responsibility - Domestic, Comparative and International Perspectives (Ashgate Publishing Ltd, 2011) at 161.

"8 Osborough fAHommcéndé ®edp6nsibility Bill (NI) 19630
View from | r el arBdhianderm, edBeLess of &Condrol and Diminishment Responsibility -
Domestic, Comparative and International Perspectives (Ashgate Publishing Ltd, 2011) at 161.

M sStannard AThelr¢ila@awddrom Reed alods ofB@ohtiolaand ®iminishneents ,

Responsibility - Domestic, Comparative and International Perspectives (Ashgate Publishing Ltd, 2011) at 161-
162.

120 Section 10 of the Criminal Justice (Northern Ireland) Act 1966.

121 Schedule 5 to the Northern Ireland (Emergency Provisions) Act 1973.

122 Article 5(1) and (2) of the Life Sentences (Northern Ireland) Order 2001.

123 Article 5(3) of the Life Sentences (Northern Ireland) Order 2001.

124 Review of the Criminal Justice System in Northern Ireland (Criminal Justice Review Group, 2000).

125 Consultation on the Review of the Sentencing Framework in Northern Ireland (Northern Ireland Office, 2005).

56

(N

(196



Act 2003 in England and Wales. As a result of the recommendations contained in these reviews, ' the

Life Sentences (Northern Ireland) Order 2001 was adopted to ensure that the punitive or tariff period of

life sentences was judicially determined®®” and that the suitability of prisoners for release was assessed

by an independent body of judicial character. For this purpose, Part Il of the Life Sentences (Northern
Ireland) Order 2001 e st ab |l i slhiefde tSieentfience Revi ew Commi ssionerso
iParole Commissioners fof Northern Irelandd in 2008.

2.51 Article 5 of the Life Sentences (Northern Ireland) Order 2001 provides that where a court passes
a |ife sentence it mu st specify a period to be serv
retributi on ardce this pesiad rhasrbeea derved, the offender may be considered for
release by the Parole Commissioners. The Parole Commissioners may only direct the release of the

prisoner if the prisonero6és case has been referred to
t hat the prisonerds cont i nforetiie prdtectioa oftthe gublic fren serious ne c e
ham.'® Rel ease is fon licenceodo and may be revoked by t

recommended by the Parole Commissioners or where the Secretary of State considers it expedient in the
public interest to do so0.™*

2.52  Asto how to calculate a minimum term, the Northern Ireland Court of Appeal, in R v Candless,*®

directed the courts to have regard to the guidance provided by Lord Woolf CJ in his 2002 Practice

Statement (Crime: Life Sentences).'** The Practice Statement sets out the starting points and the
circumstances in which each starting point applies. The starting pointsrange f rom t he fAnor ma
pointodo obd ilmpryiesaotsmreontgh t he fAhi ghlé years tpaa 30 yearg.@pltoi nt o
also sets out the factors which tend to aggravate or mitigate the duration of the minimum term.**

2.53  Section 23 of the Northern Ireland Act 1998, as amended,**® provides that the royal prerogative of
mercy is exercisable on the Queenb6s behal fThelbboyal t he N
prerogative of mercy has been mostly superseded by statutory provisions.136

(c) Scotland

2.54  The Murder (Abolition of the Death Penalty) Act 1965 also applied to Scotland.*®” Section 1(1) of
the 1965 Act abolished the death penalty and replaced it with the mandatory life sentence, for a period of

126 Annual Report 2009-2010 (Parole Commissioners of Northern Ireland, 2010) at 4 ff.

127 Article 3 of the Life Sentences (Northern Ireland) Order 2001.

128 Article 46(1) of the Criminal Justice (Northern Ireland) Order 2008 substi tuted t he name
Commi ssionerso for ALiIife Sentence Commi ssioners

129 Article 6(4) of the Life Sentences (Northern Ireland) Order 2001.

130 Article 28(2) of the Criminal Justice (Northern Ireland) Order 2008.

181 Rv Candless [2004] NI 269 at 274-275.

132 Ppractice Statement (Crime: Life Sentences) [2002] 3 All ER 412 at 413-415; [2002] 1 WLR 1789 at 1790-1792.

133 Paragraphs 10 to 19 of the Practice Statement (Crime: Life Sentences) [2002] 3 All ER 412 at 413-415; [2002]
1 WLR 1789 at 1790-1792.

134 Paragraphs 13 to 19 of the Practice Statement (Crime: Life Sentences) [2002] 3 All ER 412 at 413-415; [2002]
1WLR 1789 at 1790-1792.

Section 24 of the Northern Ireland Act 1998 (Devolution of Policing and Justice Functions) Order 2010.

136 For example, Article 20 of the Criminal Justice (Northern Ireland) Order 2008 and Article 7 of the Life

Sentences (Northern Ireland) Order 2001 provide for the grant of temporary release on compassionate
grounds.

187 Tadros A The Scots LEwlLaw 6f Mider. Overseas Comparative Studies (Law Commission,
2005) at 87-105. Sheehan and Dickson Criminal Procedure - Scottish Criminal Law and Practice Series
(LexisNexis Butterworths, 2™ ed, 2003) at 329.
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five years. This was made permanent by a resolution of the UK Parliament on 31 December 1969.
Section 205 of the Criminal Procedure (Scotland) Act 1995 provides that a person convicted of murder
must be sentenced to life imprisonment.

2.55 Asin England and Wales, the sentencing court must specify a minimum term to be served by the
offender before he or she may be considered for release. Section 3 of the Prisoners and Criminal
Proceedings (Scotland) Act 1993, as amended,**® provides that the sentencing court must specify a
Apuni sipaentd t o be served by t he of fender Aito
det er r'¥ @oce this punishment part has been served, the offender may be considered for release

sat i

by the Parole Board. The Parole Board may only direct the release ofthe pri soner i f the pi

has been referred to it by the Secretary of State

140 1 the Parole Board considers this to be the case, the

141

is not necessary for the protection of the public.
Secretary of State must release the prisoner on licence.

2.56 It is interesting to note that the earliest precursor to section 3 of the 1993 Act was also section
1(2) of the Murder (Abolition of the Death Penalty) Act 1965. In 1972, prior to the publication of the report
of the Criminal Law Revision Committee in England and Wales, the Lord Emslie Committee published a
report in which it reviewed section 1(2) and made a number of recommendations.**? It concluded that the
courts should be required, save in exceptional circumstances, to declare a minimum term;**? that any
recommendation should be appealable;144 and that the courts should be required to provide reasons for a

particular recommendation or for refraining from making a recommendation.**

2.57 The superior courts in Scotland have provided guidance regarding the calculation of the
punishment part of a life sentence.™® In HM Advocate v Boyle and Others,*’ for instance, the High Court

rejected the sugge st i on made by earlier case |l aw that the
It noted that some cases, for example imass murders by mémghaori

part was 30 years.'*®

warrant a punishment part of more than 30 years.'*°

The High Court agreed with earlier case law,

188 Criminal Justice (Scotland) Act 2003 and Convention Rights (Compliance) Scotland Act 2001, as amended by

section 16(1), section 16(2), paragraph 14 of Schedule 1 and Schedule 3 to the Crime and Punishment
(Scotland) Act 1997 and the Convention Rights (Compliance) Scotland Act 2001.

139 Section 2(2) of the Prisoners and Criminal Proceedings (Scotland) Act 1993, as amended by section 16(1),

section 16(2), paragraph 14 of Schedule 1, and Schedule 3 to the Crime and Punishment (Scotland) Act 1997
and the Convention Rights (Compliance) Scotland Act 2001. See: Slapper and Kelly The English Legal
System: 2009-2010 (Taylor and Francis, 2009) at 513.

140 Section 2(5) of the Prisoners and Criminal Proceedings (Scotland) Act 1993, as amended by section 16(1),

section 16(2), paragraph 14 of Schedule 1, and Schedule 3 to the Crime and Punishment (Scotland) Act 1997
and the Convention Rights (Compliance) Scotland Act 2001.

a1 Section 2(4) of the Prisoners and Criminal Proceedings (Scotland) Act 1993, as amended by section 16(1),

section 16(2), paragraph 14 of Schedule 1, and Schedule 3 to the Crime and Punishment (Scotland) Act 1997
and the Convention Rights (Compliance) Scotland Act 2001.

142 The Penalties for Murder (Lord Emslie Committee, 1972).

13 bid at paragraph 92.

144 bid at paragraph 98.

45 bid at paragraph 102.

146 Walker v HM Advocate 2003 SLT 130; HM Advocate v Al Megrahi High Court of Justiciary 24 November 2003;
and Locke v HM Advocate 2008 SLT 159.

147 HM Advocate v Boyle and Others [2009] HCJAC 89; see also: Mc Di ar mi d fiSentencing

Advocated (2010) 14 Edin LR 473.

148 HM Advocate v Boyle and Others [2009] HCJAC 89 at paragraph 13. See also: Walker v HM Advocate 2003

SLT 130; and HM Advocate v Al Megrahi High Court of Justiciary 24 November 2003.

149 HM Advocate v Boyle and Others [2009] HCJAC 89 at paragraph 13.
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however, in so far as it indicated that certain murder cases might be of such gravity (such as where the
victim was a child or a police officer acting in the course of his or her duty, or where a firearm was used)
that the punishment part should be approximately 20 years.150 The High Court rejected the suggestion
that the starting point for the punishment part in most murder cases was 12 years:.151 In cases where the
offender had armed himself or herself with a sharp weapon, the High Court indicated that, in the absence
of exceptional circumstances, a starting point of 16 years would be more appropriate.**?

2.58 In Scotland, the responsibility for recommending the exercise of the royal prerogative of mercy is
devolved to Scottish Ministers by virtue of section 53 of the Scotland Act 1998."%% The royal prerogative
of mercy has been superseded in many instances by statutory provisions.154 The effect of a pardon is to
free the convicted person from the effects of the conviction, but it does not quash the conviction.**
Pardons are only granted in exceptional circumstances where no other remedy is open to the convicted
person.

(2) Ireland
(@) Abolition of the Death Penalty

2.59  Section 2 of the Offences Against the Person Act 1861 applied in Ireland when it was enacted
and was carried over into Irish law on the establishment of the State in 1922. As in England and Wales,
the death penalty applied to all persons convicted of murder but was commuted to imprisonment or some
other form of detention in many cases. In 1925, Annie Walsh became the last woman to be executed
when slr:_)g and her nephew, Michael Talbot, were hanged for the murder of her elderly husband, Edward
Walsh.

2.60 From the 1930s onwards, mounting concern regarding the continued presence of the death
penalty on the statute books became evident in both Houses of the Oireachtas.™’ The 1937 Constitution
of Ireland, however, clearly envisaged the retention of the death penalty as it vested the power to
commute a sentence in the President, subject to the advice and consent of the Government.*® In 1951,
Sean MacBride tabled a motion in the DAail proposing that a Select Committee be appointed to examine
the desirability of abolishing the death penalty.”® The motion was defeated.’®® In 1956, Professor
Stanford tabled a motion in the Seanad proposing that the Government consider abolishing the death

150 HM Advocate v Boyle and Others [2009] HCJAC 89 at paragraph 13; see also: Walker v HM Advocate 2002
SCCR 1036.

51 HM Advocate v Boyle and Others [2009] HCJAC 89 at paragraph 14.

152 |pid at paragraph 17.

153 Governance of Britain - Review of the Executive Royal Prerogative Powers: Final Report (Ministry of Justice,

2009) at 17.

154 For example, section 3 of the Prisoners and Criminal Proceedings (Scotland) Act 1993 empowers the

Secretary of State, on the advice of the Parole Board, to grant temporary release on compassionate grounds.

155 Sheehan and Dickson Criminal Procedure - Scottish Criminal Law and Practice Series (LexisNexis

Butterworths, 2" ed, 2003) at paragraph 443.
156 iYou shal/l h a rrigh Indgpendemte21l Moeecnked 2009; and i Br i t i sh hangmandés pri
Free State a bit of capita | 0 Tinmres 5sJanuary 2012.

% Oo6Malley fiSentencing Murderers: The Case for Relocating

Article 13.6 of the Constitution.

159

O6Mall ey ASentencing Murderers: The Case dtd2 SdeeDidibcat i ng
Debates, Private Membersd Business Abolition,Volfi27Capi t al
D8i | Debat es, Private Member sé6 Busi ngebsDecemberddsi, Vol 28 o f Ca
and D§i |l Debat es, hest Abalitioa of apitabRumishindent Blatisn, 30 January 1952, Vol
129.

¥ pg§il Debates, Private Membersd Business, AbolVWotlR%on of C
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penalty or suspending it for an experimental period.161

further action.

The motion does not appear to have instigated

2.61 In 1954, Michael Manning became the last man to be executed, when he was hanged for the
162

murder of Catherine Cooper.”~ Some months later, Brendan Behan6s fAThe Quare Fell owo,
on Behanés experienC(mpenédnatthDEkahjeatreyCIuE’miDBbmﬁG?The Aquare
fell owd of the repiesehta foimerphb élsiomv endht o of Behanos, Ber n:e

awaiting execution for the murder of his brother. Subsequently, the play was performed at the Theatre

Royal Stratford East in 1956. The pl ay has since been described as i
capital plﬁ4rahds lreeme anediteéd with contributing to the international debate on capital
punishment.'®

2.62  In 1963, the Minister for Justice introduced in the Dail a Criminal Justice Bill which proposed to
abolish the death penalty for all crimes except treason, certain military offences and capital murders.*® In
support of the Bill, the Minister referred to international research which had shown that the death penalty
was not a strong deterrent in respect of ordinary murder. He observed that many other European
countries had already abolished or virtually abolished the death penalty. He indicated that the
Government considered that it would be undesirable to retain the death penalty when it was so frequently
commuted. In this regard, he observed that there had not been an execution since the execution of
Michael Manning in 1954. He not ed, however, that these considerat
of certain political murders as politically motivated offenders would not be deterred by the prospect of
imprisonment. The death penalty would thus be retained for this category of murder. The Bill was
enacted as the Criminal Justice Act 1964.

2.63  Section 1 of the Criminal Justice Act 1964 abolished the death penalty for all crimes except
treason,”®’ fi c a pital mur der 0, and cert ait Capitalfmerdec essistadwh j e c t
(i) murder of a member of An Garda Sioch&na acting in the course of his duty; (ii) murder of a prison

officer acting in the course of his duty; (iii) murder done in the course or furtherance of an offence under

section 6, 7, 8 or 9 of the Offences Against the State Act 1939 or in the course or furtherance of the
activities of an unlawful organisation within the meaning of section 18 (other than paragraph (f)) of that

Act; and (iv) murder, committed within the State for a political motive, of the head of a foreign State or of a
member of the government of, or a diplomatic officer of, a foreign State. In respect of non-capital murder,

section 2 of the Criminal Justice Act 1964 imposed a mandatory sentence of penal servitude for life.

1 osMalley fiSentencing Murderers: T9B)&(1)ICLEAM atBd BSeeRSednaric at i ng

Debate, Capital Punishment Motion, 30 May 1956, Vol 46.

162 O6Mall ey fiSentencing Murderers: The CaseatBhr MRdNlad ¢ gt i@

hanging in State 50 yedr sApagd t20day, 0 Murliqsute eThi meAsn 24 r i s hm
April 2009; Ri ce fiLast man hanged in Ireland was drunk

AiMurderer was the | ast man to be hanged hevried ilmdiss Hf almi
opposed death penaltyo I rish News 29 November 2004.

163

fiBor st al Boyo I rish Times 1 February 2004; iRemembering
2010; ifAA Quare end to hangingo SundayedMihawgi 5gdebh a aMi
February 2006.

164 Eyre and Wright Changing Stages: A View of British Theatre in the Twentieth Century (Bloomsbury, 2000).

%5 pail Debates, Criminal Justice (No 2) Bill 1990, Second Stage, 1 June 1990, Vol 399, No 6, Col 1230; and

Osborough fAHomicide and CriminaBi Resp8680Dbi( 11196 pSpgd Nob L1Qh €
alsoAA Quare end to hangingd Sunday Mirror 5 February 20
February 2006.

166 Dail Debates, Criminal Justice Bill 1963, Second Stage, 6 November 1963, Vol 205, No 7, Col 997ff, Minister

for Justice, Charles Haughey TD.
167 See: section 1 of the Treason Act 1939.

Sections 124, 125, 127 and 128 of the Defence Act 1954.
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2.64  During the 1980s, there were a number of unsuccessful attempts to remove the remaining traces
of capital punishment. In May 1981, a Criminal Justice Bill was introduced in the Dail, which sought to
abolish the death penalty for all crimes.*® The Government opposed the Bill on the grounds that it was
not an appropriate time to abolish the death penalty given that there had been much violence directed at
members of An Garda Siochana and prison officers in recent years and that it would increase pressure to
arm the Gardai.'”® The Bill was ultimately defeated. Subsequently, in October 1981, the Minister for
Justice introduced a Criminal Justice Bill in the Seanad, which sought to replace the death penalty with a
ifesentence and introduce a minimum term of 40 yebd"
The Bill was passed by the Seanad but before it could get to the Dail, the Government fell.'? In 1984, an
identical Bill, the Criminal Justice (Abolition of Death Penalty) Bill, was introduced in the Seanad.'”® The
Bill was passed in the Seanad but does not appear to have proceeded any further.

2.65 In 1990, the Minister for Justice moved a motion that a similar Bill, the Criminal Justice (No 2) Bill,
be read a second time.>”* The Minister prefaced the debate by observing that the death penalty had been
all but abolished in Ireland and that even though it had been retained for treason and capital murder
under the Criminal Justice Act 1964, it had not been used since 1954.1"> He thus argued that it could no
longer be maintained that the death penalty had a deterrent effectorthati n t he FAuni que
which has prevailed i n t hjitprotected the unaymed rnembetslofeAn Gaads t
Siochana from violence.'”® He also noted that, by abolishing the death penalty, Ireland would be joining
thevastmaj ority of Awestern devel agesb'hBhe Crimma dustivel{Noc
2) Bill was enacted as the Criminal Justice Act 1990.

2.66  Section 1 of the Criminal Justice Act 1990 abolished the death penalty for all crimes, while
section 2 replaced it with a mandatory life sentence.’”® While the 1990 Act abandoned the classification
of frapital murderg it continues to distinguish certain types of murder, including the murder of a
designated person such as a member of An Garda Siochana.'”® In this regard, section 4 provides that
such murders are punishable by a mandatory life sentenceand mi ni mum term of 40
or,inthecaseofan attempt, a mandatory | ife sentence .a
The rationale for the Oireachtas selecting a period of 40 years as the minimum term of imprisonment was
explained by the then Minister for Justice as follows:

il n dewhatgenaltyto propose in the Bill to replace the death penalty | was guided by a
number of concerns. One, by the fact that the offences in question represent... an attack on the
institutions of the State. Two, that we have a largely unarmed Garda Force whose only

169 Dail Debates, Criminal Justice Bill 1981, First Stage, 5 May 1981, Vol 328, No 9, Col 2150ff, Dr Noel Brown.
0 Ipid.

1 seanad Debates, Criminal Justice Bill 1981, Second Stage, 15 October 1981, Vol 96, No 3, Col 218ff, Minister
for Justice, Jim Mitchell TD.

2 Seanad Debates, Criminal Justice (Abolition of Death Penalty) Bill 1984, Second Stage, 13 February 1985,

Vol 107, No 3, Col 278, Senator Shane Ross.

173 Seanad Debates, Criminal Justice (Abolition of Death Penalty) Bill 1984, First Stage, 15 May 1984, Vol 103,
Senator Shane Ross.

% Dail Debates, Criminal Justice (No 2) Bill 1990, Second Stage, 1 June 1990, Vol 399, No 6, Col 1194ff,
Minister for Justice, Ray Burke TD.

75 pid.

76 Dpail Debates, Criminal Justice (No 2) Bill 1990, Second Stage, 1 June 1990, Vol 399, No 6, Col 1195, Minister
for Justice, Ray Burke TD.

7T bid.

178 gection 1 and section 2 of the Criminal Justice Act 1990.

179 section 3 of the Criminal Justice Act 1990. See: O Ma ISknéegcing Law and Practice (Thomson Round

Hall, 2™ ed, 2006) at 244.
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protection from those with murderous intent is the statutory protection we can afford them by way
of a penalty with deterrent effect. Three, the security situation which exists in this country where
there are armed subversive groups operating which represent a particular threat to our
democratic institutions. Four, very heavy maximum penalties are already prescribed for the types
of crimes which might give rise to the circumstar
example, the maximum penalty for armed robbery is life imprisonment. An ordinary sentence of
life imprisonment for the murder of a Garda is very unlikely, therefore, to have any deterrent
effect on an armed robber who is trying to evade capture. Five, what has for many years past
been effectively the penalty for capital offences, namely, 40 yearsi mpr i s o'f’ment . o

2.67 In addition, the Criminal Justice Act 1990 limits the power to grant early release to offenders
convicted of such murders. It precludes the possibility of commuting or remitting the sentence until the
minimum period has expired.’®" However, it permits the grant of standard remission for good behaviour
under the Prison Rules.’® Thus, the minimum period ordered to be served might be reduced by one-
fourth. Italsopermi t s a | i mited form of temporary rel ea¥e for

268 The enactment of the 1990 Act #Awas widely viewed
for murder to a s atiHswWeer itwas imevitaldenncsbnesvays thai there would be

some public disquiet surrounding the fact that the penalty for murder would no longer be equal to the

offence in fact or in effect. As Hardiman J noted in The People (DPP) v KeIIy,185a manslaughter case:

filn cases \sebeea a tehte and especially a death caused by an intentional as

opposed to negligent act, unhappiness with the sentence is often expressed in the reflection that

even the longest sentence will end at some point, probably while the defendant is still quite
young, whereas the suffering and deprivation of t
This is very sadly true. But it ignores the fact that under our present sentencing regime,

sentences must be proportionate not only to the crime but to the individual offender. 1

In its 1996 Report,187 the Constitution Review Group recommended that the Constitution should be

amended so as to preclude the possibility of the death penalty ever being re-introduced. In 2001 the
Constitution was amended at Article 15.5.2 to impose a constitutional ban on the death penalty. 188

(b) Constitutionality
(i) Constitutionality of the Mandatory Life Sentence

2.69  The constitutionality of section 2 of the Criminal Justice Act 1990 was upheld by the Supreme
Court in Whelan and Lynch v Minister for Justice, Equality and Law Reform.*®® The appellants argued

180 Dail Debates, Criminal Justice (No 2) Bill 1990, Committee and Final Stages, 12 June 1990, Vol 339, No 10,
page 22, Minister for Justice.

181 gection 5(1) of the Criminal Justice Act 1990.

182 gection 5(2) of the Criminal Justice Act 1990.

18 gection 5(3) of the Criminal Justice Act 1990. See: Dail Debates, Criminal Justice (No 2) Bill 1990,
Committee and Final Stages, 12 June 1990, Vol 339, No 10, page 22, Minister for Justice.

184 O6Mall ey fiSentencing Murderers: The Case f orReBastlomcati ng

Sentencing (LRC 53-1996) at Recommendation 12, and in its Report on Homicide: Murder and Involuntary
Manslaughter (LRC 87-2008) at paragraph 1.67, the Law Reform Commission recommended the abolition of
the mandatory life sentence for murder.

185 The People (DPP) v Kelly [2005] 1 ILRM 19.

186 Ibid at 29-30. Hardiman J cites The State (Healy) v Donoghue [1976] IR 325; The People (Attorney General)
v 00 Dr(i9&xld-tewen 351; and The People (DPP) v M [1994] 3 IR 306 in relation to rehabilitation.

187 Report of the Constitution Review Group (Dublin Stationery Office, 1996).

Article 155.2° pr ovi des: ifiThe Oireachtas shall not enact any |
penalty. o

62



that section 2 offended the constitutional doctrine of the separation of powers as it amounted to a
sentencing exercise on the part of the Oireachtas in so far as it mandated that a life sentence be imposed
for murder. In addition they argued that the imposition of a mandatory life sentence in every murder case
offended the constitutional principle of proportionality as it deprived the trial judge of discretion as to the
sentence to be imposed.

2.70  Addressing the separation of powers argument, the Supreme Court upheld the decision of the
High Court that it was constitutionally permissible for the Oireachtas to specify the maximum, minimum or
mandatory sentence to be imposed following conviction. Citing Deaton v Attorney General,*® the
Supreme Court held that:

A[ T] he Oireachtas in the exer chooseein parficular tases toegi s | &

impose a fixed or mandatory penalty for a particular offence. That is not to say that legislation
which imposed a fixed penalty could not have its compatibility with the Constitution called in
question if there was no rational relationship between the penalty and the requirements of justice
with regard to the puni shl%[Emphasisafdded.]he of fence

2.71 Regarding the proportionality argument, the Supreme Court conceded that the crime of murder

could be committedina fAmyri ad of circumstanceso and [woudhvary t he

accordingl yo. uphéldtherdecisienrof theeHige €aurt that the Oireachtas was entitled to
promote respect for life by concluding that any murder, even at the lowest end of the scale, was so
abhorrent and offensive to society that it merited a mandatory life sentence. In this regard, the Supreme
Court observed that the Asanctity of human | ife
any societyo . Mur der was thus a crime of profound and

of all other rights inherent in that person as a human being. By its very nature it has been
regarded as the ultimate crime against society as a whole. It is also a crime which may have

exceptional irrevocable consequences of a devastating naturef or t he f ami imy of

2.72  As an alternative to the constitutionality argument, the appellants argued that section 2 of the
1990 Act should be given an interpretation that would accord with the Constitution. They asserted that
such an interpretation would require the sentencing court to make a non-binding recommendation as to
the minimum term to be served by the offender before he or she would become eligible for temporary
release.

2.73 The Supreme Court rejected this argument to the extent that it was asserted that such an
interpretation was required by the Constitution. However, it did not reject outright the potential benefits
and possibility of introducing such a system:

Aiwhet her the making of any such recommem@ddyi on

point of view is not obviously a matter for the Court but such a process would not change the
existing position in principle.od

2.74  Thus, while it might be outside the jurisdiction of the Supreme Court to introduce a system
whereby the sentencing court would be encouraged or required to recommend a minimum term to be
served by an offender convicted of murder, it would not, it seems, be outside the jurisdiction of the
Oireachtas.

2.75 The view of the Supreme Court was supported by two recent decisions. In Caffrey v Governor of
Portlaoise Prison,'** the Supreme Court considered an appeal against a High Court decision'®® to refuse

189 [2007] IEHC 374, [2008] 2 IR 142; [2010] IESC 34, [2012] 1 IR 1.

190 Deaton v Attorney General [1963] IR 170.

1ol Whelan and Lynch v Minister for Justice Equality and Law Reform [2012] 1 IR 1; [2010] IESC 34
%2 bid.

1% bid.
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an application for release under Article 40.4.4° of the Constitution. In 2005, the appellant had been
transferred to Ireland to serve the remainder of a mandatory life sentence for murder which had been
imposed on him in England in 1999. The trial judge had recommended that the appellant should serve a
minimum term of 12 years for the purposes of punishment and deterrence, before being considered for
parole. The position in England was that imprisonment beyond the point at which the minimum term
expired could only be justified if it was preventative detention. As the minimum term had expired in March
2010, the appellant argued that his continued detention in Ireland had no legal basis as preventative
detention was not permitted in Ireland.

2.76  The Supreme Court began by considering section 7 of the Transfer of Sentenced Persons
(Amendment) Act 1997 a n d , in particular, what was meant by the
7(1) stated that a reference to the legal nature of a sentence did not include a reference to the duration of

such a sentence. The Supreme Court thus observed that it was necessary to consider the nature of a

sentence and not merely its duration.

2.77 The Supreme Court stated that the nature of the sentence in issue was imprisonment for life,
which meant that even when a person was released from prison the sentence continued to exist. It
indicated that the English system of setting tariffs related to the management of life sentences and thus
did not affect the nature of the life sentence. Once the appellant was transferred to Ireland, the
management of his sentence became the responsibility of the Irish authorities and was governed by Irish
law. As a result, the English system of setting tariffs and the 12-year tariff in the particular case were no
longer relevant.

2.78 In a dissenting judgment,196 Fennelly J formulated the core legal issue as being whether the

il egal natureo of the |ife sentence was confined to
that the trial judge had imposed a minimum tariff of 12 years, the balance of the sentence being justified

solely by preventative considerations relating to public protection. Fennelly J observed that:

fiThe expression legal nature is one of the [sic] broad import. It is clear and is common case that
it is distinct from the duration of the sentence. The fact that it is a life sentence relates to its
duration, not its nature. It seems clear, beyond any doubt or argument, that the sentence of life
imprisonment which was imposed on the appellant is comprised of two distinct elements well-
established and recognised in English law. There is a first period, 12 years in this case, called
the tariff, which was imposed by way of retribution and general deterrence. That is the punitive
element of the sentence. Following the expiry of the tariff period, a prisoner such as the appellant
is, when detained in England, serving a part of the sentence which is justified exclusively on
grounds of public protection, i.e. to prevent him from committing further crimes during the period
of detention.

That, it seems to me, relates to the o6l egal naturebob

He thus concluded that there was no | egal basis for
justified by reference to preventative considerations which were not recognised by Irish law.

2.79 In Nascimento v Minister for Justice, Equality and Law Reform,*’ the High Court considered an

application for judicial review. The applicant, a Portuguese national, had been convicted of murder and
received a mandatory life sentence under section 2 of the Criminal Justice Act 1990. He had then applied
to the Minister to be transferred to Portugal, under the provisions of the Transfer of Sentenced Persons
Acts 1995 to 2006. There was no equivalent of a life sentence in Portugal and the Portuguese
aut horities, in converting the sentence, proposed a
sentence permissible in Portugal. Following the expiry of this sentence, the applicant would be subject to

104 Caffrey v Governor of Portlacise Prison [2012] IESC 4.

195 Caffrey v Governor of Portlacise Prison [2010] IEHC 213.
1% bid.

197 Nascimento v Minister for Justice, Equality and Law Reform [2011] 1 IR 1.
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no further conditions in respect of his release. Th
the ground that the 25-year sentence was not appropriate given the gravity of the crime.

2.80 The applicant sought an order of certiorariguas hi ng the Ministerdds deci si
request and a declaration that the refusal was ultra vires. He argued that once the conditions set out in

section 4(3) of the Transfer of Sentenced Persons Act 1995 were met, the Minister was obliged to effect a
transfer. He further argued that the effect of the
there was equivalence of sentence, and this was ultra vires his powers under section 4. The applicant

also sought declarations that the decision regarding the length of sentence required was properly a

judicial decision, and that section 2 of the Criminal Justice Act 1990 was unconstitutional, in that it
contravened the doctrine of proportionality, and (or alternatively) that it was incompatible with section 5 of

the European Convention on Human Rights Act 2003. Furthermore, the applicant submitted that the

Mini sterés decision was unreasonable, given that 25 y
law and was longer than the sentence that would be served by most prisoners convicted of murder in

Ireland. He also argued that a more rigorous test of anxious scrutiny should apply because of the human
rights issues invol vedhtofiaccesstohisfamgy. t he applicantédés rig

2.81  In refusing the reliefs sought, the High Court (Dunne J) made a number of findings which are
relevant to the issue of sentencing. First, it held that the power to release a prisoner through a system of
temporary or early release was an executive function that did not involve the determination of sentence.
The exercise of this power was subject to supervision by the courts, which would only intervene if it could
be established that it was being exercised in a capricious, arbitrary or unjust manner.

282 Second, the Ministerds discretion under section 4
regard to the function of the executive to give effect to sentences imposed by the judiciary. In considering

the converted sentence, the Minister could look to its effect to see if it met that obligation and, in doing so,

he was not determining sentence contrary to the doctrine of separation of powers as he was not making a

decision in relation to the length of time to be served by the applicant in custody.

2.83  Third, section 2 of the Criminal Justice Act 1990 was not unconstitutional. The doctrine of
proportionality did not curtail the right of the Oireachtas to prescribe a mandatory sentence in respect of

the offence of murder, which was of the utmost gravity. It was open to the Oireachtas to prescribe a

sentence that recognised the gravity of the offence and in doing so, the Oireachtas properly balanced the

competing rights involved, namely, t he r i ght to | ife ofdfotd sentemce ¢chati m, S C
reflected that murder was the gravest crime, and the rights of the person convicted. Due regard was had

by the Oireachtas to the doctrine of proportionality in only prescribing a mandatory sentence in the most

serious case of wrongful killing.

2.84  Fourth, the concept of a mandatory life sentence was not incompatible with the European
Convention on Human Rights. A life sentence imposed on a person convicted of murder in Ireland was
one imposed by the court and prescribed by the Oireachtas and was not a sentence determined by the
Minister. The sentence did not comprise a punishment part and a preventative part which would operate
after the expiry of a fixed tariff.

2.85 Finally, a challenge to the regime by which temporary release was granted to those serving life
sentences did not come within the scope of section 5 of the European Convention on Human Rights Act
2003 as what was at issue was the exercise of a discretion, not a statutory provision or rule of law.

(i) Constitutionality of Temporary Release

2.86 In Whelan and Lynch v Minister for Justice, Equality and Law Reform,'*® the appellants

chall enged the constitutionality of @&sheThdyarguedithat vebds
the Ministerés power to grant temporary release to
sentencing exercise as it determined the actual length of imprisonment. This, they asserted, was
incompatible with the constitutional doctrine of the separation of powers.

198 [2007] IEHC 374, [2008] 2 IR 142; [2010] IESC 142, [2012] 1 IR 1.
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287 The Supreme Court upheld the decision of t he Hig
temporary release did not offend the Constitution. Citing a number of precedents, the Supreme Court

confirmed that the power to grant temporary release rested exclusively with the Executive. It emphasised

that the grant of temporary release was not an indication that the punitive part of the life sentence had

been served. It was, instead, the grant of a privilege which was subject to conditions such as an

obligation to keep the peace and observe the law. As the mandatory life sentence subsisted for life,
temporary release could be terminated at any stage o
such as a breach of the temporary release conditions. The Supreme Court thus concluded:

Al n all these circumstances the Court does not ¢
temporary release which affects the punitive nature or character of a life sentence imposed
pursuant to s. 2. In particular a decision to grant discretionary temporary release does not
constitute a termination let alone a determination of the sentence judicially imposed. Any release
of a prisoner pursuant to the temporary release rules is, both in substance and form, the grant of
a privilege in the exercise of an autonomous discretionary power vested in the executive

exclusively in accordance with the cond®titutional
(c) European Convention on Human Rights
(i) Irish Case Law

2.88 In Whelan and Lynch v Minister for Justice, Equality and Law Reform,?® the plaintiffs also sought
a declaration®” that the Irish system of imposing mandatory life sentences for murder was incompatible
with the European Convention on Human Rights on three grounds.

2.89  Their first submission relied on Article 3 of the European Convention on Human Rights which
provides that no one shall be subjected to torture or to inhuman or degrading treatment or punishment.
They argued that section 2 of the 1990 Act was incompatible with Article 3 in so far as it imposed a
mandatory life sentence for all murder convictions. They further argued that they had been subjected to
inhuman and degrading treatment in so far as they knew that they would probably be released at some
point during their lives but had no way of assessing how or when that release would occur.

2.90 Inresponse, the Supreme Court cited the European Court of Human Rights decision of Kafkaris v
Cyprus202 and observed that:

i(a) a mandatory |life sentence imposed in accordse
not in itself prohibited by or incompatible with any Article of the Convention and,

(b) will not offend against Article 3 of the Convent i on 6when nati onal l aw af f
review of a life sentence with a view to its commutation, remission, termination or conditional
release of the prisoner6é and,

(c) this requirement may be met even if that prospect of release is limited to the exercise of an
executive Miscretion. o

Since the Irish system of imposing mandatory life sentences carried with it a prospect of release in the
form of an executive discretion, namel vy, temporary r e
Article 3 submission.

291 The applicantsd second s ub mi BuspeannConvention endHuneean Ar t i
Rights. The appellants asserted that the role of the Parole Board and the exercise of the Minister of his
power to commute or remit sentence or to direct the temporary release of prisoners serving mandatory

199 [2012]1 IR 1 at 26.

200 12007] IEHC 374, [2008] 2 IR 142; [2010] IESC 34, [2012] 1 IR 1.

201 Pursuant to section 5(1) of the European Convention on Human Rights Act 2003.

202 Kafkaris v Cyprus (2009) 49 EHRR 35, at paragraphs 98-99.

Whelan and Lynch v Minister for Justice, Equality and Law Reform [2010] IESC 34, [2012] 1 IR 1 at 32.
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204 205

life sentences was incompatible with Article 5(1)°" and Article 5(4). They argued that the manner in
which the Minister, on the advice of the Parole Board, could grant temporary release amounted to a
sentencing exercise on the part of the Executive contrary to Article 5(1). They further argued that they
had been denied an appropriate mechanism to have their continued detention reviewed on a regular and
frequent periodic basis in breach of Article 5(4).%%

2.92  Addressing the Article 5(1) submission, the Supreme Court reiterated that the power of the
Minister to grant temporary release was an executive function rather than a sentencing exercise. The life
sentence subsisted notwithstanding the grant of temporary release which was, in any case, subject to
conditions. Thus, the prisoner might be required to continue serving the life sentence if good and
sufficient reason, such as a breach of the temporary release conditions, was found to exist. Citing the
European Court of Human Rights decision in Kafkaris v Cyprus,?®’ the Supreme Court observed that for
detention to be lawful, Article 5(1) required that there be a causal connection between the conviction and
the deprivation of liberty. In Kafkaris, the European Court had found that a causal connection existed
between a conviction for murder and a mandatory life sentence which was wholly punitive.zo8 Such a
connection would not exist where the punitive part of a life sentence which was comprised of both a
punitive part and a preventative part had been served, and the prisoner remained in custody under the
preventative part. As life sentences in Ireland were wholly punitive, the Supreme Court ruled that a
causal connection existed between a conviction for murder and the mandatory life sentence. The

Supreme Court thus dismissed the appellantsé Articl e

2.93 Regarding Article 5(4), the Supreme Court accepted that the European Court of Human Rights
had ruled that in certain circumstances persons in custody and serving life sentences were entitled to
regular reviews of their sentences by a court-like body. It observed, however, that much of the case law
of the European Court of Human Rights related to the United Kingdom system of sentencing which was
different to the Irish system. In the United Kingdom, life sentences contained two parts. The first part of
the sentence, the punitive or tariff part, was fixed to reflect the punishment of the offender for the offence.
The second part of the sentence, the preventative part (which was served after the first part had been
served) was calculated having regard to the risk that an offender might pose to the public if released. The
European Court of Human Rights had held that under Article 5(4), a prisoner was entitled to have the
preventative part of his or her detention regularly reviewed to assess whether he or she posed (or

continued to pose) such a risk. As |l ife sentences i
held that Article 5(4) was not applicable to prisoners serving life sentences in Ireland. The Supreme

Court thus dismissed the appellantsé Article 5(4) sub
294 The applicantsdéd third submi €£sadpean Converitioneod Human Ar t i c

Rights. The appellants asserted that the role of the Parole Board and the process whereby the Minister
considered the continued detention of an offender serving a mandatory life sentence contravened their
rights under Article 6(1).209 They argued that such continued detention should only be decided by an

204 Article 5(1): Everyone has the right to liberty and security of the person. No one shall be deprived of his liberty

save in the following cases and in accordance with a procedure prescribed by law: a) the lawful detention of a
person after conviction by a competent court...

205 Article 5(4): Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings

by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the
detention is not lawful.

206 This echoes the view taken by the Irish Human Rights Commission in its Report into the Determination of Life

Sentences (IHRC, 2006) at 3.

207 Kafkaris v Cyprus (2009) 49 EHRR 35.

208 Ibid at paragraph 121.

209 Article 6(1) of the European Convention on Human Rights: [lJn the determination of his civil rights and

obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal established by law...
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independent judicial body which would conduct a hearing in public and at which hearing the plaintiffs
would be afforded (among other things) adversarial rights.

2.95 Regarding Article 6(1), the Supreme Court observed that no issue had been taken with the
procedures before the trial court which had originally sentenced the appellants to life imprisonment. It
stated that since the subsequent detention of the appellants was at all times referable to, and a
consequence of, the punitive sentence so imposed, no issue arose concerning the compatibility of section
2 of the Criminal Justice Act 1990 with Article 6 of the European Convention on Human Rights. The

Supreme Court thus dismissed the appellantsd Arti

(i) Case law of the European Court of Human Rights

2.96 The mandatory life sentence for murder under Irish law has not been considered by the European
Court of Human Rights. However, in Kafkaris v Cyprus:,210 the European Court of Human Rights
considered the Cypriot sentencing system which, like Ireland, does not employ a tariff system. The
applicant had received a mandatory I|ife sentenc
sentencedo subsisted for the natural | i f e odfby gridoe
regulations. The applicant argued that his rights had been breached under Article 3 and Article 5.

2.97 Regarding Article 3, the applicant contended that his detention after the date at which he would
have qualified for ordinary remission had the sentence been one of 20 years, violated Article 3.%* In this
regard, the applicant argued that the punitive purpose of the life sentence coupled with its mandatory
nature constituted inhuman and degrading treatment. He also argued that his detention beyond the date
at which he would have otherwise qualified for ordinary remission had left him in a state of distress and
uncertainty over his future. For its part, the Government contended that there had been no violation of

e

cl e

for
pris

Article 3 as the applicant had suffi ci ent hope of release having regard

suspend or commute sentences and to order conditional release.?*?

2.98 The Court emphasised that treatment must attain a minimum level of severity if it was to fall
within the scope of Article 3.22 In this regard, it noted that any suffering or humiliation must exceed the
level of suffering and humiliation inherent in legitimate punishment.214 The Court stated that while the
imposition of a life sentence was not in itself contrary to Article 3, the imposition of an irreducible life
sentence might be.”™® Thus, a life sentence would not be considered irreducible where national law
afforded the possibility of review with a view to commuting, remitting or terminating the sentence or
ordering conditional release.?’® The Court thus ruled that while a life sentence without a minimum term
would entail anxiety and uncertainty regarding prison life these were inherent in the nature of the
sentence imposed.217 Furthermore, while there was no parole board, the President could suspend, remit

210 Kafkaris v Cyprus (2009) 49 EHRR 35.

21 |bid at paragraphs 80-86.

22 |pid at paragraphs 87-95.

213 |bid at paragraph 96.

24 bid at paragraph 97.

25 |bid at paragraph 98.

216 Ibid at paragraph 99. See also: joint partly dissenting opinion of Judges Tulkens, Cabral Barreto, Fura-

Sandstrom, Spi el mann and Jebens: A[ T] he prospect of
terms, particularly so as not to aggravate the uncertainty and distress inherentinali f e sent ence.
we mean a genuine possibility of rel ease..(atpalagaphQvas

114).

27 bid at paragraph 108.
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or commute any sentence and order conditional release.?’® As these constituted prospects for release,
the Court found that there had been no inhuman or degrading treatment contrary to Article 3.219

2.99 Regarding Article 5(1), the applicant contended that he had exhausted the punitive part of his
sentence on the date at which he would otherwise have qualified for ordinary remission.??° His detention
beyond that date was thus arbitrary and disproportionate as there was no evidence to suggest that he
represented a danger to the public. The Government submitted that as the mandatory life sentence in
Cyprus was not composed of a punitive part and a preventative part, detention was not subject to factors
such as risk and dangerousness to the puinc.221

2100 The Court accepted that the mandatory | ife senter
the offence of premeditated murder irrespective of considerations pertaining to the dangerousness of the

of f e f’d & thus.held that there was a clear and sufficient causal connection between the conviction

and the applicanté ¥ Thevenwas thusirio brgachdokArtielen5(1). o n .

2.101 Regarding Article 5(4), the applicant contended that the mandatory nature of life imprisonment
coupled with the absence of a parole system violated Article 5(4).224 The Government submitted that the
requirements of Article 5(4) had been incorporated in the original sentence.??®

2.102 The Court found that the Article 5(4) complaint was inadmissible and thus refrained from ruling on
the matter.??® This is unfortunate as it would have been a useful opportunity for the Court to clarify
whether the judicial statements in Wynne or Stafford should apply in countries which do not have a tariff
system. It will be recalled that, in Wynne, the Court indicated that where a mandatory life sentence was
concerned, the requirements of Article 5(1) were satisfied by the original trial and appeal proceedings
whereas, in Stafford, the Court indicated that this could no longer be considered the case.

2.103 The Court emphasisedthati n t he absence of fa clear and commor
t he membe A it9g vathinetlse dmargin of appreciation of each Member State to choose its own

ficri minal justice system, ielaﬂ;eldiamgal&z&aMwet;ﬂu‘dgeeview
Bratza, in a concurring opinion, expressed the view that the principles outlined in Stafford should apply to

all Member States, regardless of whether or not they had a tariff system:

A[E]ven in the aypsteem,e iotf appteaarrisf ftos me t hat t he
Stafford case may not be without relevance to a system such as exists in Cyprus where there is
an express power of conditional release which is applicable even in the case of a mandatory life
prisoner. The question whether conditional release should be granted in any individual case
must ... principally depend on an element of punishment for the particular offence and, if so,

218 Kafkaris v Cyprus (2009) 49 EHRR 35 at paragraphs 104-105.

219 It is interesting to note that a sizeable minority emphasised that a life sentence which impeded the purpose of

reintegration might constitute inhuman and degrading treatment. See: joint partly dissenting opinion of Judges
Tulkens, Cabral Barreto, Fura-Sandstrom, Spielmann and Jebens (at paragraph O-1113).

220 Kafkaris v Cyprus (2009) 49 EHRR 35 at paragraphs 111-112.

2L |bid at paragraphs 113-116.

222 Ibid at paragraph 120.

22 |bid at paragraph 121.

224 |bid at paragraph 123.

% |bid at paragraph 124.

226 Ibid at paragraph 125.

221 Ibid at paragraph 105. See also: the joint partly dissenting opinion of Judges Tulkens, Cabral Barreto, Fura-

Sandstrom, Spielmann and Jebens, who did not agree with this statement and identified trends at the Council
of Europe, European Union and international criminal justice levels (at paragraphs O-119-O-1112).
228 |bid at paragraph 100.
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whether the life prisoner poses a continuing danger to society. As the Stafford judgment makes
clear, the determination of both questions should in principle be in the hands of an independent
body, following procedures containing the necessary judicial safeguards, and not of an executive
aut ho?®ity. o

2.104 In sum, therefore, it would appear from Kafkaris that the Irish approach to the life sentence is
broadly consonant with the principles of the European Convention on Human Rights. Like the Supreme
Court, the European Court of Human Rights distinguished between countries, such as the United
Kingdom, which had a tariff system and countries, such as Cyprus and Ireland, which did not. It
emphasised that in the absence of a discernible trend amongst Member States, it was still within the
margin of appreciation of each Member State to decide on the system to be adopted in respect of life
sentences. This system must still be within the bounds of the Convention, however. The Court stated
that a mandatory life sentence would not in itself give rise to issues under Article 3, provided that there
was a de facto and de jure possibility of release. And, in respect of Article 5(1), it stated that where a
mandatory life sentence was concerned, there was a sufficient causal connection between the conviction
for murder and the continued detention. The position regarding Article 5(4) is, however, less clear.

2.105 Even in the absence of a definitive ruling regarding Article 5(4), a number of observations may be
made. As noted at paragraph 2.15, the general purpose of Article 5 is to prevent arbitrariness. In this
regard, the position of the European Court of Human Rights is to query the absence of: (i) any judicial
involvement in determining the actual length of the term to be served in prison; and (ii) any involvement
by a body independent of the Executive in the release decision.

C Historical Evolution of Presumptive Minimum Sentences

2.106 Certain sentencing provisions prescribe a minimum sentence subject to exceptions in specified
circumstances. In Ireland, there are two examples of this type of provision. One provides the penalty for
certain offences under the Misuse of Drugs Act 1977 and the other provides the penalty for certain
offences under the Firearms Acts. In this section, the Commission considers the historical evolution of
this type of mandatory sentence, primarily, as it applies to drugs and firearms offences. It would appear
that the modern practice of prescribing mandatory sentences for drugs and firearms offences originated in
the United States of America and, in turn, influenced sentencing practices in England and Wales, and
Ireland.

(1) Mandatory Sentences for Drugs Offences
(a) United States of America

2.107 Drug addiction became a significant issue for legislative consideration in the United States of
America at the turn of the 20" century.230 There were a number of reasons for this. First, as morphine
had been freely dispensed to the wounded during the Civil War, there were now thousands of veterans,
along with members of their families and friends, who had become addicted to the drug. Second, the
practice of smoking opium, which had been popular among Chinese immigrants who had been employed
to help build the American railroads, had spread beyond the Chinese population. Third, it had been
discovered that heroin, which had been introduced as a cure for morphine addiction in 1898, caused even
greater problems than morphine. Fourth, opium and cocaine had been common ingredients in many
patented medicines and sodas which were marketed widely throughout the United States prior to the
1900s.

2.108 By the early 20" century, drug addiction had become a widespread problem.231 This led to the

enactment of federal laws aimed at controlling the drug problem. Over time, the federal response to the

229 Kafkaris v Cyprus (2009) 49 EHRR 35, concurring opinion of Judge Bratza (at paragraph O-18).

20 Quinn and McLaughl!l in fiTrhieg EQmd turtd lo nL el§73)PRaithivdamRév 5§61 9 7 2

at 588.
Bl pid at 589.
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worsening drug problem became more repressive.232 This began with the imposition of ever-increasing
taxes on imported opium, followed by an outright ban on imported opium not required for medical use,
and culminated in the enactment of the Harrison Act 1914,

2.109 The Harrison Act sought to control domestic traffic in narcotics regulating the legal traffic in
narcotics and providing criminal sanctions for any illegal traﬁ‘icking.233 It has been noted, however, that
an unintended consequence of the Harrison Act was the closure of legitimate sources of supply to the
addict and a consequential growth in the black market.?®* With the repeal of Prohibition, organised
criminal gangs became more involved in the illegal distribution of drugs. The result was an expanding
drug problem between 1946 and 1960. In particular, a dramatic increase in drug use amongst minors
was a major inspiration for the enactment of the Boggs Act 1951.%%

2.110 The Boggs Act 1951 changed the penalty structure in two Ways.236 First, it made penalties for all

drugs offences uniform, no matter how trivial or serious the offence. Second, it made the penalties more
severe by introducing mandatory minimum prison sentences and increasing the maximum sentences. A
first offence became punishable by a sentence of not less than two or more than five years and a
maximum fine of $2,000. A second offence became punishable by a sentence of not less than five or
more than 10 years and a maximum fine of $2,000. A third or subsequent offence became punishable by
a sentence of not less than 10 or more than 20 years. In addition, the Act denied suspension of sentence
and any form of probation to a second or subsequent offender.

2.111 In 1956, Congress passed the Narcotics Control Act 1956 which further modified the sentencing
regime for drugs offences. It increased the severity of the sentences applicable to drugs offences®’ but,
unlike the Boggs Act 1951, it distinguished between serious and less serious offences.?® In addition, it
provided for enhanced penalties for offences exhibiting certain characteristics.?*® Thus, for example, the
sale of narcotics to a person under 18 years of age became punishable by a minimum sentence of 10
years and a maximum sentence of life imprisonment or death. Furthermore, it provided that suspension
of sentence, probation and parole would be denied to even the first-time offender convicted of a serious
drugs offence.?*

2.112 During the 1960s, high levels of drug use and experimentation led to large numbers of people
being imprisoned for long periods of time.”** As a result, mandatory minimum sentences for drugs

%2 Quinn and McLaughlin fiThe Evolution d973)PxGhtttUbRevEBsug Con
at 625.

23 |pid at 593.

4 pid at 601.
Z5  pid.
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offences became extremely unpopular.24

2 In response, Congress passed the Comprehensive Drug

Abuse Prevention and Control Act 1970 which repealed virtually all of the mandatory sentencing

provisions applicable to drugs offences.

2.113

243

It has been noted, however, that this did not reflect a general policy disfavouring mandatory

sentencing as, in the same year, mandatory sentencing provisions were enacted for certain offences

involving firearms and explosives.

%4 This might have been due to the fact that the late 1960s and early

1970s bore witness to diminishing support for the rehabilitative model of imprisonment and a

corresponding renewal of interest in mandatory sentences.

245 Under the rehabilitative model, the Parole

Board, on the basis of an ass e s s me nt of the offenderds | evel of re
regarding the grant of release. Critics observed that, as a consequence, many offenders deemed not to
have been sufficiently rehabilitated, served sentences that were disproportionately long and/or disparate
by comparison to the sentences served by others convicted of the same or similar offences. In addition,
they observed that the efficacy of rehabilitative treatments was in doubt and that it was thus unfair to
make release dependent on rehabilitation. In an effort to address these issues, legislators sought to
make sentencing more structured by means of mandatory sentencing provisions, among other

initiatives.

246

2.114 On the state level, this trend began in New York with the enactment of the Rockefeller Drug Laws
in 1973. This legislation prescribed a mandatory life sentence for the sale or possession of small
amounts of narcotic drugs along with mandatory minimum terms of imprisonment ranging from one to 25

years.?*’

In 1978, Michigan enacted harsh mandatory sentences for drugs offences, including the

notorious 6% Orhislawfprescribéd a wandatory life sentence without parole for offenders

convicted of delivering over 650 grammes of heroin or cocaine.

249 By 1983, 49 out of 50 states had

enacted similar mandatory sentencing provisions.
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2.115 In 1986, following public outcry regarding the crack cocaine epidemic and, in particular, the
spread of AIDS through drug use, Congress passed the Anti-Drug Abuse Act 1986.%° Congress
expedited the passage of the Act in response to a number of events, including the highly publicized death
of the Boston Celticsglplayer, Len Bias, in 1986.

2.116 The Anti-Drug Abuse Act 1986 established a new regime of non-parolable, mandatory minimum
sentences for drug trafficking offences that linked the minimum penalty to the quantity of drugs involved in
the offence.?®® The 1986 Act sought to subject larger drug dealers to a 10-year mandatory minimum
sentence for a first offence and a 20-year mandatory minimum sentence for a subsequent conviction of
the same offence. One kilogramme or more of a mixture or substance containing heroin triggered a 10-
year sentence, as did five kilogrammes or more of a mixture or substance containing cocaine. The Act
also sought to cover mid-level players by providing for a mandatory minimum sentence of five years
which was triggered by weights such as 100 grammes or more of a mixture or substance containing
heroin and 500 grammes or more of a mixture or substance containing cocaine. A second conviction for
these offences carried a 10-year minimum sentence.

2.117 Controversially, the 1986 Act distinguished between powder cocaine and cocaine base,
commonl y Kk n o wncaiaes by freating quéntitiesmfococaine base differently to similar quantities
of powder cocaine.”®® At the time, crack cocaine was considered to be more dangerous than powder
cocaine due to its especially harmful effects on communities where its use had become increasingly
prevalent. Thus, for example, under the so-c a | | e dto-1fd1 OrOfive grammes of crack cocaine
triggered a mandatory minimum sentence of five years while 500 grammes of powder cocaine were
required to trigger the same sentence. In addition, the 1986 Act increased the penalty enhancements
applicable to offenders who sold drugs to persons under 21 years; who employed persons under 18
years; and who possessed certain weapons.254

2.118 In 1988, Congress passed the Omnibus Anti-Drug Abuse Act 1988.%°°> The 1988 Act introduced a

mandatory minimum sentence of five yearsé i mp r i $oo sinmple passession of more than five
grammes of crack cocaine. In addition, the Act doubled the existing 10-year mandatory minimum
sentence to a 20-year mandatory minimum sentence for engaging in a continuing drug enterprise. The
Act also extended the mandatory minimum sentences applicable to completed distribution and
importation/exportation offences to conspiracies to commit those offences, regardless of the particular
of fender s | e % It hasfeen nated phat Ithis Imeasuye. (designed to catch drug kingpins,
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States Sentencing Commission, 1991) at Chapter 2.
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Sentencing Commission, 2011) at 24-25.
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who rarely had large quantities of drugs in their possession) was more routinely used against low-level
drug dealers, look-outs and peripheral conspirators.257

2.119 In 2010, Congress passed the Fair Sentencing Act 2010.%*® This altered the mandatory minimum

sentencing regime applicable to offences involving crack cocaine. It repealed the mandatory minimum
sentence for possession of crack cocaine and increased the quantities required to trigger the five-year
and 10-year mandatory minimum sentences, from five to 28 grammes and 50 to 280 grammes
respectively. The Act also directs the United States Sentencing Commission to provide for higher
guideline sentences where certain aggravating factors, such as bribing a law enforcement official, are
present. In addition, the Act directs the Sentencing Commission to provide for lower guideline sentences
for certain offenders who receive a guideline adjustment for a minimum role.

2.120 It would appear, however, that mandatory sentences for drugs offences are now falling out of
favour with many state legislators in the United States. Since 1998, a number of states have either
relaxed or repealed their mandatory sentencing provisions.259 In 1998, Michigan abolished the mandatory

life sentence for those sentenced after 1998 under t he A 65 Qestbradfparaledeligbilitywor a n d
offenders sentenced before 1998.%° Since then, Michigan has repealed almost all of its mandatory
minimum sentences for drugs offences.”®® In 2009, New York amended the Rockefeller Drug Laws by
repealing most of its mandatory minimum sentences for drug offences and expanding the treatment
options for drug offenders.?®®> Some other states have also expressed support for alternatives to
mandatory sentences for drug offences.?®

(b) United Kingdom

2.121 The modern history of mandatory sentences for drug offences, as it relates to the United
Kingdom, probably starts with the Criminal Justice Act 1991. The Criminal Justice Act 1991 sought to
i mpl ement proposals cont ai Nhit Paper ort Criree.”% & bread simefthe 6 s 1 9
1991 Act had been to promote the principle of proportionality and, through this, achieve greater
consistency in sentencing.265 Ashworth notes that while this objective was set out clearly in the 1990
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Available at: www.famm.org. [Last accessed: 22 May 2013].
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White Paper, the provisions of the 1991 Act were less clear.?®® Within months of its introduction, parts of

the 1991 Act had been dismantled and over the years, its provisions, having been rarely cited in
judgments, faded into the background.

2.122 In 1993, there was a dramatic change in the penal climate following the murder of James

Bulger.267 In 1996, the Government published another White Paper on Crime®® in which it: (i) indicated

that it would be taking a punitive approach to tackling crime;?®° (i) expressed the view that prison

worked;?”® and (iii) sought to introduce mandatory sentencing in respect of a number of offences. In
particul ar, it indicated that it was necessary to i my
in hard drugs271 and thus recommended that the courts be required to impose a minimum sentence of 7

years on those convicted of a third Class A drug trafficking offence.’? The fact that this was a significant

departure from the prevailing penal philosophy can be illustrated by the fact that the same Government

had,in 1990,st at ed that prison was just dAan ex673e'hh81996e way
White Paper was <criticised as reflecting the #Aincrea
pol ityo.

2.123 The Crime (Sentences) Bill 1996, which sought to implement the recommendations contained in
the 1996 White Paper, was introduced in the dying months of the Conservative Government.?”® The Bill
was severely criticised by the House of Lords on the ground that its provisions were unwarranted and
unjustified.276Thomas notes, for instance, the view of Lord T
our criminal law have such far-reaching proposals been put forward on the strength of such flimsy
evi de’f cleRarch 1996, a General Election was announced. On the one hand, this eased the
passage of the 1996 Bill through Parliament by putting the Government under pressure to complete or
abandon any bills that were before it while, at the same time, the Opposition did not want to be seen as
fisomfnt crimed in the run up to an el ection. On the of
force the outgoing Government to accept certain amendments.?”® As a result, the Home Secretary
agreed to retain a House of L entencmgcount aiscretbmmetriaimposehi ¢ h ¢
the mandatory minimum sentence on Class A drug traffickers in specified circumstances,®’® in return for
the Oppositionds agreement to support 17 Government E

www.lawlibrary.ie/viewdoc.asp?Docid=144&Catid=18&StartDate=01+January+2001 [Last accessed: 22 May
2013].
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2.124 The Crime (Sentences) Act 1997 received the Royal Assent on 21% March 1997, the day the UK
Parliament was prorogued prior to the General Election on 1% May.280 Its enactment was to mark an
evolutionary step in sentencing both in terms of its practical and its symbolic effects. In relation to drugs
offences, its practical effect comprised a presumptive dhree-strikesorule that required the imposition of a
7-year sentence - except in specific circumstances - on offenders convicted of a third Class A drug
trafficking offence.?!

2.125 Thomas asserts, however, that the real significance of the 1997 Act was in what it symbolised.282

In his view, it indicated that the Home Secretary, Michael Howard, had little regard for the opinions of the

senior judiciary and was more interested in the political impact rather than the practical effect of the

legislation. Above all, he asserted thatt he | egi sl ati on set fia precedent f ¢
mi ni mum sentences for just about any crime. oo

2.126 The Powers of Criminal Courts (Sentencing) Act 2000 replaced the Crime (Sentences) Act 1997
but, as it was a consolidation Act,”®* made no changes to the substantive law.?* Thus, section 110 of the
2000 Act now governs the presumptive minimum 7-year sentence which applies in respect of a third
Class A drug trafficking conviction.”® The practical operation of this sentencing regime will be discussed
in greater detail in Chapter 5.

2.127 In January 2012, the Sentencing Council for England and Wales published a new sentencing

gui deline on drug offences, which wild/l be used® by bo
The guideline covers the most commonly sentenced offences including importation, production, supply,

permitting premises to be used for drug offences, and possession. The Sentencing Council has indicated

that, under the new guideline, there are likely to be increased sentence lengths for those guilty of large

scale production offences and reduced sentence lengths for so-called drug mules. Sentences for drug
mules-iwho are wusually vulnerabl e andilhavep stating peit ofBiyy or g a
yearso6 i mpri son meatsd recognideb @ new aggrdvating factor in the context of supply

offences, namely, the dealing of drugs to those under the age of 18 years.

2128 The publication of the guideline followed a publi
proposals.287 It was also informed by research into a number of areas including the effects of the draft

0 Henham fiMaking Sense of the Qrliome )( $eln tMomc es )ReAc t2 21399 7

281 Section 3 of the Crime (Sentences) Act 1997. Section 2 established a presumptive fitwo-strikeso rule that

required the imposition of a life sentence, except in exceptional circumstances, on offenders who had been
convicted of a second serious offence. Section 4 established a presumptive fthree-strikesorule that required
the imposition of a three-year sentence, except in exceptional circumstances, on offenders who had been
convicted of a third domestic burglary.
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283 The Powers of Criminal Courts (Sentencing) Act 2000 was enacted pursuant to the recommendations of the

Law Commission and the Scottish Law Commission contained in the 2000 Report on the Consolidation of
Legislation relating to Sentencing Cm 4626 SE/2000/15.

284 Current Law Statutes (Sweet and Maxwell, 2000) at 6-7.
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drug offences guideline,288 public attitudes to the sentencing of drug offences,”® drug offences®® and
cases involving drug mules.?*

(c) Ireland

2.129 Drug misuse and drug trafficking have been longstanding and persistent problems in Ireland.”®? It

has been noted, however, that the situation deteriorated with the advent of intravenous heroin use in the
early 1980s. In addition to the problem of substance addiction, this gave rise to increased criminality and
a greater incidence of HIV/AIDS and Hepatitis B and c.>»

2.130 Initially, the Misuse of Drugs Act 1977 provided for the sole offence of possessing a controlled
drug for the purpose of sale or supply,294 for which it prescribed a fine and/or a maximum sentence of 14
years6 im 69F in ancefion ® ocdmbat the worsening drug problem,296 the Oireachtas enacted the
Misuse of Drugs Act 1984 which, among other matters, increased the maximum sentence to life
imprisonment.297

2131 I n spite of this, vast quantities of illicit drug
November 1995, An Garda Siochana made a record seizure of cannabis at Urlingford, County
KiIkenny.298 Despite the size of the seizure and a number of arrests, there were no prosecutions. The
Government and, indeed, several community groups made numerous attempts to combat the growing

drugs problem but to no apparent avail.?*°

2.132 In 1995, the Opposition moved a moton r equesting the Government to
emergencyo by introducing legislation to strengthen 1

288 Research into the Effects of the Draft Drug Offences Guideline on Sentencing Practice Analysis and Research

Bulletins (Sentencing Council, 2012).

289 Jacobson, Kirby and Hough Public Attitudes to the Sentencing of Drug Offences (Sentencing Council, 2011).

20 Drugs Offences Analysis and Research Bulletins (Sentencing Council, 2011).

21 Drug AMul eso: TwaAralyss and ResearctSBulletihs (Semtencing Council, 2011).
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and suppliers.3°° It was proposed that the law should reflect a minimum sentence of 10 years for an
offence by an importer or pusher.301 However, an amended version of the motion proposed by the
Minister for Justice, which excluded this provision, was adopted.

2.133 In 1996, the Oireachtas enacted the Criminal Justice (Drug Trafficking) Act 1996 which sought to
respond to the issue of drug trafficking by increasing Garda powers. During the Oireachtas debates, the
Opposition proposed that the Bill be amended to provide for a minimum sentence of 10 years for drug
dealers convicted of possessing, for sale or supply, drugs with a street value of £10,000 or more.>% It
was asserted that this would address a perceived problem of the courts imposing sentences that were
more lenient than intended by the Oireachtas under the Misuse of Drugs Act 1977.%% It was observed
that in 1993, out of 71 convictions, three of the sentences were for less than three months; 20 of the
sentences were between six and 12 months; 29 of the sentences were between one and two years; four
of the sentences were between three and five years; three of the sentences were between five and 10
years; and only one sentence was for more than 10 years.304 The proposed amendment was
nevertheless defeated.

2.134 In June 1996, Veronica Guerin, an investigative journalist who had written extensively about the
criminal figures involved in the drug trade, was assassinated.*® It was believed that one of the people
being investigated by Ms Guerin was responsible. In the period that followed the murder, the
Government came under increased pressure to tackle the drugs problem.306 While not everyone was
agreed as to the appropriate course of action,®®” the Oireachtas responded by enacting the Proceeds of
Crime Act 1996, following which the Criminal Assets Bureau was established on a statutory basis.>%
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2.135 In 1997, the Criminal Justice (No 2) Bill 1997 was introduced.>®® The Bill proposed to amend the

Misuse of Drugs Act 1977 by creating a presumptive sentencing regime for a new offence of possessing

drugs with a value of £10,000 or more with intent to supply.310 Elaborating on his rationale for introducing

the new offence, the Minister hi ghl i gh tindicated thaethei uni qu
fifharsh puni shmento would fisend an unequivocal message
to those who might be tempted to engage in it, that we are serious and doing all that we can to eradicate

this B4ight. o

2.136 The 1997 Bill was later enacted as the Criminal Justice Act 1999. This inserted section 15A
and amended section 27° of the Misuse of Drugs Act 1977. The effect was to create a new offence of
possessing controlled drugs having a value of £10,000 or more,®* for sale or supply, which was
punishable by a presumptive sentence of 10 years.*®> Section 27(3C) provided that the presumptive
sentence would not apply where:

312

fi.. the court is satisfied that there are exceptional and specific circumstances relating to the
offence, or the person convicted of the offence, which would make a sentence of not less than 10
years(sic)i mpri sonment wunjust in all the circumstances

2.137 ltis clear that this language was influenced to a great extent by the language used in the Crime
(Sentences) Act 1997 in the United Kingdom. Section 3 of the 1997 Act, which prescribes a presumptive
minimum sentence for a third class A drug trafficking offence, provides:

i The ¢ oudumpose &dusaodidl sentence for a term of at least seven years except where the
court is of the opinion that there are specific circumstances which -

relate to any of the offences or to the offender; and
would make the prescribed custodial sentenceunjust in all th%® circumstance

It will be recalled that there was a parallel debate regarding the use of mandatory minimum sentences
taking place in the United Kingdom at the time the Criminal Justice (No 2) Bill 1997 (enacted as the
Criminal Justice Act 1999) was first proposed in Ireland.

2.138 In 2001, the Department of Justice commissioned a report on the criteria applied by the courts in
sentencing offenders under section 15A of the Misuse of Drugs Act 19773 The report concluded that
the courts showed a marked reluctance to impose the mandatory minimum sentence of 10 years for fear
that it would result in a disproportionate sentence in individual cases. The report, which examined the
period between November 1999 and May 2001, observed that a sentence of 10 years or more had been
imposed in only three out of 55 cases.

2.139 In 2004, the Government introduced the Criminal Justice Bill 2004.%'® During the second stage of

debates, the Government announced that it would be making a series of substantial amendments to the

%9 geanad Debates, Criminal Justice (No 2) Bill 1997, Second Stage, 9 December 1997, Vol 153, No 1. See
also: Law Reform Commission Report on the Confiscation of the Proceeds of Crime (LRC 35-1991).

310 Seanad Debates, Criminal Justice (No 2) Bill 1997, Second Stage, 9 December 1997, Vol 153, No 1.

s Dail Debates, Criminal Justice (No 2) Bill 1997 [Seanad], Second Stage, 11 June 1998, Vol 492, No 3.

312 gection 4 of the Criminal Justice Act 1999.

313 gection 27(3B) inserted by section 5 of the Criminal Justice Act 1999.

814 gection 1 of the Euro Changeover (Amounts) Act200lc onverted this amount to (13,00

35 rish Current Law Statutes Annotated 1999 at 10-05.

316 Section 3(2) of the Crime (Sentences) Act 1997.

87 McEvoy Research for the Department of Justice on the Criteria applied by the Courts in sentencing under S.

15A of the Misuse of Drugs Act 1977 (as amended) (Department of Justice, 2001).

#8  Dail Debates, Criminal Justice Bill 2004, Second Stage, 15 February 2005, Vol 597, No 5.
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Bill which would, among other matters, strengthen the presumptive sentencing provisions for drug
offences.®*® The amendments were finalised in the wake of the fatal shooting of Donna Cleary in March
2006. The shooting had led to public outcry not only because of the senselessness of the act but also
because it transpired that one of those suspected to have been involved had been convicted of an
offence under section 15A of the Misuse of Drugs Act 1997 in 1999.%%° Had he been sentenced to the
imanadrajf0 term of 10 year sixyeasst He evould thdve contiraued ttoeserve hie
sentence in 2006. The amended Bill thus proposed a number of changes to the law regarding drug
offences,*" two of which are relevant to this Report. First, it proposed to create a new offence of
importing drugs witha val ue of (013,000 or mor e, which woul
10 years. Second, it proposed to strengthen the existing mandatory sentencing provisions for certain
drug trafficking offences by obliging the sentencing court to consider evidence of previous drug trafficking
convictions. In its final form, the Criminal Justice Act 2006 made these and other amendments to the
Misuse of Drugs Act 1977.

2.140 First, section 81 of the Criminal Justice Act 2006 amended section 15A by inserting subsection
(3A). Section 15A(3A) clarified that mens rea regarding the value of the drugs involved was not an
element of the offence. Thus, the prosecution needed only to establish that the accused knew that he or
she was in possession of drugs with intent to sell or supply and not that he or she knew the value of the
drugs involved.?#

2.141 Second, section 82 of the Criminal Justice Act 2006 inserted section 15B and section 84
amended section 27. The effect was to create a new offence of importing controlled drugs with a value of
613,000 or mor e, whi c h megenalty prdvisionsas applieablé to offences bneer
section 15A. Previously, the offence of importing controlled drugs had attracted a maximum sentence of
14 yearsod ifiprhe Minsternmelicated that it would be strange for this to continue to be the
case when an offence under section 15A now att
imprisonment and a maximum of life imprisonment.324

2.142 Third, section 84 of the Criminal Justice Act 2006 inserted subsection (3CC) into section 27.
Section 27(3CC)325 provided that the court, when deciding whether or not the 10-year minimum would be
appropriate in a given case, could have regard to: (a) any previous drug trafficking convictions, and (b)
the public interest in preventing drug trafficking. While there remained judicial discretion to determine
whether regard should, in actual fact, be had to these factors and the weight to be attributed to them, the
intention of the Oireachtas to narrow the aperture through which the judiciary could justify the imposition

319 Dail Debates, Criminal Justice Bill 2004, Second Stage, 15 February 2005, Vol 597, No 5.
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Watershedo | rish Times 8 March 2006.

%21 Dail Debates, Criminal Justice Bill 2004 Motion, 28 March 2006, Vol 617, No 97.

822 In The People (DPP) v Power [2007] 2 IR 509 at 522, the Supreme Court confirmed that even before the

insertion of subsection (3A), section 15A had not required the prosecution to establish mens rea regarding the
value of the drugs. As a result, a number of earlier decisions which had held that mens rea was an element of
the offence were overruled. See, for example: The People (DPP) v Charles Portlaoise Circuit Court 13 July
2004.

¥3  Regulation 4 of the Misuse of Drugs Regulations 1988 and section 27(6) of the Misuse of Drugs Act 1977.
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Committee Stage, 11 May 2006.

324

Committee Stage, 11 May 2006, Mr McDowell TD.

%5 Now section 27(3D)(c).
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of more lenient sentences was clear.**® In this regard, the Minister observed that in the first five years of

the operation of the mandatory sentencing provision, the mandatory minimum sentence had only been

applied in 6 percent of convictions although this figure had increased to 21 percent in 2004. The Minister
asserted that subsection (3CC) would act as a ficount
guilty pleas and cooperation, of which the court could take account.**’ He indicated that this sentencing

regime would differ from the regular sentencing regime in so far as it would be less bound to the policy of
individualised sentencing.328 A court, when deciding whether or not to impose a 10-year minimum

sentence in a given case, should have at the forefront of its consideration the social impact of drug

trafficking and view factors, such as the nature of the drugs and the circumstances of the offender, as

being of lesser importance.**°

2.143 In 2007, the Government introduced the Criminal Justice Bill 2007 which made amendments of a
technical nature. Section 33 of the Criminal Justice Act 2007 consolidated the numbering of the
subsections of section 27 and inserted subsection (3D)(a) which emphasised the social harm caused by
drug trafficking. During the second stage of debates, the Minister reiterated the need for consistency in
sentencing and indicated that s i n ¢ e polity laid out in 1997 has not been adhered tod there was a
need to make this policy more explicit by means of Iegislation.330 It is arguable that this approach did not
adequately respond to the issue of the minimum term not being applied. At the end of 2007, it was
reported that the minimum sentence had been imposed in only three out of 57 cases.®!

2.144 These amendments, particularly those introduced by the Criminal Justice Act 1999 and the
Criminal Justice Act 2006, marked an important turning point in the Irish sentencing regime which had
until 1999 (with the exception of the sentences for murder, capital murder and treason) accorded primacy
to judicial discretion in the determination of sentences. Against the backdrop of an escalating drugs
problem and a growing realisation that Ireland had become a portal not only to the Irish drugs market but
also to the British and European drugs markets,®* the Oireachtas introduced the presumptive minimum
sentences to address an apparent rift which had developed between legislative intent and judicial
execution.

2.145 1t will be recalled that this move towards a more punitive system of sentencing corresponded to a
similar move in the United Kingdom at the same time.3%

36 gelect Committee on Justi ce, Equality, Def ences, @imidal JuiceeBii 8094, Ri ght s

Committee Stage, 11 May 2006. | t is interesting to note that Mi ni st
subsection (3CC) - to close the gap between Oireachtas intention and judicial action - was very similar to the
reason which had beenof f ered by Mini ster O6Donoghue for the intr

respect of offences under section 15A of the Misuse of Drugs Act 1977.
%27 bid.
%8 bid.

%9 Commentators have noted the difficulty in determining what is in the public interest in preventing drug

trafficking. See: Irish Current Law Statutes 2006 at 26-84.

330 Dail Debates, Criminal Justice Bill 2007, Second Stage, 22 March 2007, Vol 634, No 2, Col 383; Donohoe
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March 2007.
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332 Burke ARabbitte Revisited: The First Report of tfdre Mi ni
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333 Ashworth fAChanges in Sentencing Lawo (1997) Crim LR 1.
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(2) Mandatory Sentences for Firearm Offences
@) United States

2.146 The practice of prescribing mandatory sentences for firearms offences appears to have originated
in the United States. The constitutional right to bear arms in the United States, however, distinguishes
the relationship which the United States has with firearms, from that of other common law countries.
Perhaps owing to the constitutional status of this right, it would appear that for many years the primary
focus of legislative attention in the United States was on the control of firearms (in terms of licensing
manufactstsjze, trade, ownership and possession) rather than on criminal sanctions for offences involving
firearms.

2.147 In the late 1960s, there appears to have been a shift in legislative focus but the reason for this
shift has not been documented in detail. There are, however, a number of possible options. As observed
at paragraph 2.113, during the late 1960s and early 1970s, mandatory sentences in general became
more popular as support for the rehabilitative model of imprisonment waned.*** In addition, the 1960s
bore witness to a number of high-profile and, indeed, historically significant assassinations. In 1963,
President John F Kennedy was shot dead and in 1968, Martin Luther King and Senator Robert F
Kennedy were shot dead. It has been asserted, nonetheless, that these events did not inspire the
legislative change which occurred but rather put pressure on Congress at crucial points of the process.336

2.148 In 1968 Congress passed the Gun Control Act 1968.>" The main objectives of the Act were

threefold: (i) to eliminate the illicit interstate traffic in firearms and ammunition; (ii) to deny access to
firearms to certain groups including minors and convicted felons; and (iii) to end the illicit importation of
surplus military firearms and other guns not certified as suitable for sporting uses.>® During the debates,
however, an alternative to stricter controls on firearms was proposed, namely, mandatory sentences for
violent crimes committed with guns.**® This was reflected in the provision of the Act which mandated
additional penalties for persons convicted of committing federal crimes with firearms.3*°

2.149 In 1970 Congress amended the provision to require a mandatory minimum sentence of not less
than one year for using or carrying a firearm during the commission of a felony and a mandatory
consecutive sentence of two years for a second or subsequent offence.®" In addition, Congress
introduced a mandatory minimum sentence of one year for using or carrying explosives during the
commission of certain other crimes.>*?

¥ Zimring @mRidr #2adms al Law: The Gun Control Act of 19680 (

% Glick fAMandatory Sentencing: The Politics of the New Cr
36; Zimring ASentencing Reform in n heh eSt1la9t7e0882) 2{ dlnPe8 1So b e |
L Rev 1 at 2-4; and Special Report to Congress: Mandatory Minimum Penalties in the Federal Criminal Justice
System (United States Sentencing Commission, 1991) at Chapter 2.

336 Zi mring AFirearms and nadApceaf’lad6 8@ w(:19Ihe) Gunl Cloegal Stud 1

37 bid.

%% Ibid at 149.

%9 Ibid at 147.

340 See: 18 USC A924(c). Zimring AFirearms and Feder al Law:
Stud 133 at 147 and 149.

34l Report to Congress: mandatory Minimum Penalties in the Federal Criminal Justice System (United States
Sentencing Commission, 2011) at 23.

%2 18 USC § 844(h).
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2.150 In 1984 Congress amended the provision to require a mandatory minimum sentence of five years
for using or carrying a fi 2 B also esthblishednmtandatoryfsentemcimge o f
enhancements for possessing dangerous ammunition during drug and violent crimes.

2.151 In 1986 Congress expanded the scope of the provision to include using or carrying a firearm
during the commission of a drug trafficking crime.*** In addition, Congress expanded the scope of
another provision®* which prescribes a mandatory minimum sentence of 15 years for armed career
criminals, to cover firearms possession offences committed by persons who have three convictions for
crimes broadly defined as violent felonies and serious drug offences.

2.152 In 1998 Congress amended the provision in three ways.346 First, it amended the statute to

require a mandatory minimum sentence of five years if the offender possessed a firearm in furtherance of
a crime of violence or drug trafficking crime. Second, it established more severe mandatory minimum
sentences for certain offenders depending on whether, in violating the provision, a firearm was
fibrandi shedd ornequiringl mandatory mgiendnd sentences of 7 years and 10 years of
imprisonment respectively. Finally, it increased the mandatory minimum sentence for second or
subsequent convictions under the provision from 20 years to 25 years, to ensure that more serious
offenders were punishable by progressively higher mandatory minimum sentences.

2.153 During the 1970s a number of states also introduced mandatory sentencing provisions for
firearms offences. In 1975 Massachusetts passed the Bartley Fox Amendment which prescribed a
mandatory minimum sentence of one year for the offence of carrying a firearm without the appropriate
permit.347 In the same year Florida passed the Felony Firearm Law 1975 which prescribed a mandatory
minimum sentence of three years for possessing a firearm during the commission of 11 specified
felonies.>*® In 1976 California passed the Uniform Determinate Sentencing Act 1976 which prescribes
certain sentence enhancements of one or two years for possession or use of a firearm, respectively,
during the commission of an offence.**® In 1977 Michigan passed the Felony Firearm Statute 1977
which prescribes an additional two-year sentence for those who possess a firearm while committing a
felony.350 A number of other states, including Missouri, Connecticut and Nebraska, also enacted some
variant of mandatory sentences for offences involving firearms during this time. >

843 Report to Congress: Mandatory Minimum Penalties in the Federal Criminal Justice System (United States

Sentencing Commission, 2011) a't 25; and Scott Wal | ace iMandatory
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%5 18 USC § 924(e),
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Sentencing Commission, 2011) at 26.
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(b) England and Wales

2.154 In 2002 the Government published a White Paper entitled Justice for All.*? The purpose of the

White Paper was to fisend the clearest possible messa
justice system is united in ensur i ng™ titmeiporatedmang ct i on
of the recommendations contained in the 2001 Halliday Report,354 which had examined whether the

sentencing framework in England and Wales could be changed to improve results, especially by reducing

crime, at justifiable expense. While neither the 2002 White Paper nor the 2001 Halliday Report referred

to mandatory sentencing for firearm offences, there was a sense that a public appetite for a stricter

approach to sentencing existed.>*®

2.155 During a House of Commons debate in late 2002,%*® the then Home Secretary was asked

whether he was aware of the aim of the London Metropolitan Police to get the minimum sentence for
carrying a weapon raised to five years. He responded that he was aware of representations having been
made and c¢ o mmé]neteeisdgood heason fdr treating the issue seriously and considering
whether we should add it to the Criminal Justice and Sentencing Bill. % He was later to rely on this
statement as having been an indication of his intention to introduce minimum sentences for gun crime
from December 2002.3%®

2.156 In the United Kingdom, however, firearms legislation has, for the most part, resulted from
reactionary responses to specific tragic events. In a 2006 Home Office Report, for instance, it was noted
that:

i Si n c mid-1980s, a number of significant changes have occurred to the legislative and public

policy responses to gun crime and firearms more generally. Automatic weapons having been

banned by the Firearms Act 1937, semi-automatic rifles were banned by the Firearms
(Amendment) Act 1988 after the massacre of 16 people in Hungerford in 1987. Then a ban on

handguns was introduced by the Firearms (Amendment) Act 1997. This followed the Cullen

Il ngquiry ¢é into the 1996 school ma s sbachildren andra Dun b |
teacher were shot and killed. Both the Hungerford and Dunblane massacres were committed by

lone gunmen with legally owned firearms. The UK now has some of the most restrictive firearm

l aws i n Esgurope .. .0

2.157 In January 2003 two teenage girls, Charlene Ellis and Latisha Shakespear, were shot dead as
they stood outside a New Yea%ﬁoﬁ'ﬁheipcwentvyasdornsidemdltocben, Bir
indicative of a rising gun culture in England and Wales.* This was confirmed by Home Office figures

%2 Justice for All Cm 5563 (Home Office, 2002).

33 \bid at 11.

54 Making Punishments Work: Report of a Review of the Sentencing Framework for England and Wales (Home

Office, 2001).

%5 Justice for All (Home Office, Cm 5563, 2002) at paragraph 5.2.

356 Hansard, House of Commons, Oral Answers to Questions, 2 December 2002, Column 594.

87 Ibid. Even before the provisions regarding mandatory minimum sentences were inserted, the Criminal Justice

Bi Il had been widely critici:s@dmpegstci WBIl unlkiebtetrotsi eBidl Ig |
Guardian 21 November 2002.
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(Home Office, 2006) at 7.
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%1 Burke, Thompson, Bright, Hinsliff, Barnett and Rowan AW

Guardian 5 January 2003.
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released shortly afterward, which showed that there had been a 35 percent increase in gun crime in

England and Wales during the 12 months up to April 2002.%%2 In advance of these figures being released,

the Home Secretary confirmed that he would be introducing a mandatory minimum five-year sentence for

illegal possession and use of firearms.**® The announcement met with widespread criticism from the

judiciary, who argued that they should be allowed to use their discretion in sentencing offenders, and

oppositi on parties, who argued that t he -jHonked %‘eﬁMimimaiacrsy. w
day of his initial announcement, the Home Secretary announced that the proposed legislation would be

modified to permit the judiciary to depart from the minimum sentence where there were exceptional
circumstances.>®®

2.158 In 2003 Parliament passed the Criminal Justice Act 2003. Arguably, the 2003 Act had been
inspired by the proposals <contai ned Justice far Ale andStber e r n me
intervening events.*®® Section 287 of the Criminal Justice Act 2003 inserted section 51A of the Firearms

Act 1968. As detailed at paragraph 4.105, section 51A of the Firearms Act 1968, as amended, >’

provides for a presumptive minimum sentence of five years for certain firearms offences.

(d) Ireland

2.159 In Ireland, there had long been calls to introduce mandatory sentencing for firearms offences.
Calls for fAmandatory mini mumo sent enc e sDaflio1986f%bute ar ms
were dismissed by the Minister for Justice on the basis of possible constitutional problems and the lack of

public appetite. A general call for more robust measures against firearms offences was also rejected the

following year.369

2.160 In July 1996, following the shooting dead of Garda Jerry McCabe and Veronica Guerin, the
Opposition moved a private membersdé6 motion in which t
other matters, the introduction of mandatory minimum sentences for the use of illegal firearms.*”® At that
time, it was suspected that these offences had been committed by members of subversive and criminal

organisation:s.371 The notoriety of these criminal organisations had grown as details of their exploits

362
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366 Criminal Justice Act 2003 - Explanatory Notes at paragraph 3; and Towards Effective Sentencing - Fifth

Report of Session 2007-2008, Volume | (House of Commons Justice Committee, 2008) at 7.

367 Section 30 of the Violent Crime Reduction Act 2006.

%8 Dail Debates, Oral Answers to Questions, 22 May 1986, Vol 366, Col 2108-9.

%9 Dail Debates, Written Answers - Armed Crime, 28 October 1987, Vol 374.
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filtered into the public domain. Their revenue was derived primarily from drug trafficking - a territorial
business which was guarded both jealously and ruthlessly. The link between the drugs trade and
firearms had become evident as a proliferation of illegal firearms meant that tales of a lethal turf-war were
never far from the headlines. Competitors, traitors, potential threats and people in the wrong place at the
wrong time were casually and frequently eliminated.®”> While the identities of the criminal bosses were
known or, at very least, suspected, the sophisticated level at which they operated made detection and
prosecution almost impossible. The fact that representatives of two democratic institutions (An Garda
Siochana and the Press) should be targeted within such a short space of time was considered by some to
be an fattack on democracyo and proof that the cri
emer g e’ cTlgecclimate seemed right to come down heavily on the activities of these organisations.
The Government declined, however, to introduce mandatory sentencing in respect of either drug
trafficking or firearms offences, preferring instead to focus on the causes of crime, Garda powers and the
proceeds of crime. ™

2.161 In October 2003, a newly appointed Garda Commissioner, Noel Conroy, addressed the Joint

me

Committee on Justice, Equality, Defence and Womenos

problem of offences involving firearms:

fil am concerned at the number of homi cides and
Of the 42 deaths this year, 19 involved the use of firearms. This compares to ten in the year

2002 and nine in the year 2001. There are a number of factors which explain this increase.

Some former paramilitary weapons have found their way into the hands of criminal organisations

and this has contributed to the general increase in the use of firearms in recent times, in
particular in so-called gangland style murders and shootings. There have also been cases where
former paramilitaries have turned to crime. Criminal gangs are also known to import firearms with
their consignments of dr 3765 and cigarettes and

Shortly afterwards, the Department of Justice released figures to the Labour Party Spokesperson on
Justice which indicated that there had been a 500 percent increase in murders involving firearms since
1998.%7

2.162 In April 2004, the then Minister for Justice announced to the Association of Garda Sergeants and
Inspectors that the laws relating to drugs and firearms offences would be strengthened.377 Shortly after

(o]

SO

the Ministerbés announcement, two reports were i'iublisl

April 2004, the Department of Justice released Garda figures which indicated that there had been a
substantial increase in firearms offences for the first three months of 2004.%"® This was followed by the
publication, on 19" April 2004, of an all-Ireland survey commissioned by the National Advisory Committee
on Drugs (NACD) in Ireland and the Drug and Alcohol Information and Research Unit (DAIRU) in

372
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373
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374 See, for example: the Criminal Assets Bureau Act 1996 and the Proceeds of Crime Act 1996.
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Northern Ireland, which illustrated the extent to which drug misuse had become a serious problem in
Ireland.®"
adopt a tough approach to criminals convicted of drugs or firearms offences, the two of which were
i nextri ca’®linyan hppanekteefererice to the presumptive sentence for offences under section
15A of the Misuse of Drugs Act 1977, he commented:

Commenting on the all-lreland survey, t he Mi ni ster for Justice stat

iOQur judiciary must understand when the Oireacht a

people convicted for the commercial distribution of drugs that the parliament was serious and

required deterrent sentences in that area, and did not expect that the system of penalties
381

provided was to be regarded as™ ™ the exception rath

2.163 In 2004, the Government introduced the Criminal Justice Bill 2004.3¥ As noted at paragraph

2.139, during the Second Stage debates, the Government announced that it would be introducing a
number of substantial amendments which would, among other matters, provide presumptive sentences
for certain firearms offences.®® The amendments were finalised following the fatal shooting of Donna
Cleary in March 2006%* and the Criminal Justice Bill was enacted as the Criminal Justice Act 2006.

2.164 At the same time, the idea that presumptive sentencing could be used to tackle firearms offences
had gained momentum in the United Kingdom which had introduced similar sentencing provisions in the
Criminal Justice Act 2003.

2.165 The Criminal Justice Act 2006 amended the Firearms Acts with the result that many firearms
offences now carry a presumptive sentence of five or 10 years. The offences which attract a five-year
sentence are possession of a firearm while taking a vehicle without authority;385 possession of a firearm
or ammunition in suspicious circumstances; carrying a firearm or imitation firearm with intent to commit
an indictable offence or resist arrest;**” and shortening the barrel of a shotgun or rifle.3®® The offences
which attract a 10-year sentence are possession of firearms with intent to endanger life;**° and using a

firearm to assist or aid in an escape.390

2.166 The Criminal Justice Act 2006, in so far as it continued the trend started by the Criminal Justice
Act 1999, marked an important development in the evolution of sentencing. Whereas presumptive
sentencing had previously been limited to the offence of possessing drugs with intent to sell or supply, it

879 Drug Use in Ireland and Northern Ireland: 2002/2003 Drug Prevalence Survey (Health Board (Ireland) and

Heal th and Soci al Services Board (Northern Ilreland),
spread throughout Stateod Irish Times 19 April 2004.

380 L al | yreland®Survey Shows Fast Ri se in Use of Cocai namdMdDadisch fATMinmeiss tz
Vows to Get Tough on Drugso Irish News 20 April 2004.

L LallyreAkahd Survey Shows Fast Rise in Use of Cocained

%2 Dail Debates, Criminal Justice Bill 2004: Order for Second Stage, 15 February 2005, Vol 597, No 5.

%3 Dail Debates, Criminal Justice Bill 2004, Second Stage, 15 February 2005, Vol 597, No 5.

384 Robinson AC&LrkIl snef €r aGudown as Killings | eaveOBubRITt mRee
for Action, not Wor ds, on Gunso I rish Times 7 March
Amendedo Irish Ti maMcWMoMrowhiibO®6band in the Grip of
March 2006.

35 gection 26 of the Firearms Act 1964, as substituted by section 57 of the Criminal Justice Act 2006.

%6 gection 27A of the Firearms Act 1964, as substituted by section 59 of the Criminal Justice Act 2006.

387 Section 27B of the Firearms Act 1964, as substituted by section 60 of the Criminal Justice Act 2006.

388 Section 12A of the Firearms and Offensive Weapons Act 1990, inserted by section 65 of the Criminal Justice

Act 2006.

%9 gection 15 of the Firearms Act 1925, as substituted by section 42 of the Criminal Justice Act 2006.

390 gection 27 of the Firearms Act 1964, as substituted by section 58 of the Criminal Justice Act 2006.
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now applied to a range of drug and firearms offences. As a result, there were now 8 types of offence for
which judicial discretion regarding sentencing would be constrained. The Commission observes,
however, that the fact that presumptive sentencing was limited to such a specific range of offences gives
rise to the inference that: (a) presumptive sentencing was intended to apply in the relatively narrow
circumstances of addressing a major challenge to society (such as in the case of certain drugs and
firearms offences), and (b) general judicial sentencing discretion was accepted as suitable in other cases.

2.167 In 2007 the Criminal Justice Act 2007 inserted a subsection®** emphasising the social harm
caused by the unlawful possession and use of firearms into the sections®*? of the Firearms Acts which
had created the offences to which the presumptive sentences applied. It has been noted that the purpose
of this provision was to reduce the number of situations in which the courts could impose sentences
below the presumptive minimum by making clear the intention of the Oireachtas that the presumptive
minimum sentence was to be imposed in all but the most exceptional cases. >

3) Proposals to Extend the Use of Presumptive Minimum Sentences in Ireland

2.168 The Commission notes that in Ireland recent legislative proposals have sought to extend the use
of presumptive minimum sentences beyond specified drugs and firearms offences.

(i) Criminal Justice (Aggravated False Imprisonment) Bill 2012 ( Pr i vat e Me mbe

2.169 In January 2012 Fianna Fail published the Criminal Justice (Aggravated False Imprisonment)
Bill,*** the provisions of which are clearly influenced by the presumptive sentencing regimes under the
Misuse of Drugs Act 1977 and the Firearms Acts. The Bill would, if enacted, create a statutory offence of

figgr avated f al s e otherwmipe i konromenntas (At i gueich wduld cattracip@ i ng 0 )

presumptive minimum sentence of 10 years.395 The presumptive sentence would not apply where there

were fAexceptional and Escpptondl dnd specificicircemstareds would imcduded (a)
whether the person had pleaded guilty and, if so, the stage at which he or she had indicated the intention
to plead guilty and the circumstances in which the indication had been given, and (b) whether the person
had materially assisted in the investigation of the offence including by an admission that a criminal
organisation existed and the identification of other members of the criminal organisation.396 The
presumptive sentence would become a mandatory sentence where the person was convicted of a second
or subsequent offence of aggravated false imprisonment.**’

(i) Assaults on Emergency Workers Bill 2012 (Pri

2.170 In October 2012, Fianna Fail published the Assaults on Emergency Workers Bill 2012. This
Private MBdl nsbught ¢hé introduction of a presumptive minimum sentence of f i v e
imprisonment for those who: (i) commit an assault causing serious harm to an on-duty emergency worker;
(ii) threaten to Kill or cause serious harm to an on-duty emergency worker; or (iii) injure an on-duty
emergency worker by piercing his or her skin with a syringe.398

391 Section 35 to section 39 of the Criminal Justice Act 2006 inserted subsection (4A) into section 15 of the

Firearms Act 1925; section 26 of the Firearms Act 1964; section 27 of the Firearms Act 1964; section 27A of
the Firearms Act 1964; and section 27B of the Firearms Act 1964. Section 40 of the Criminal Justice Act 2006
inserted subsection (9A) into section 12A of the Firearms and Offensive Weapons Act 1990.

392 Section 15 of the Firearms Act 1925; section 26 of the Firearms Act 1964; section 27 of the Firearms Act

1964, section 27A of the Firearms Act 1964; section 27B of the Firearms Act 1964; and section 12A of the
Firearms and Offensive Weapons Act 1990.

83 Mclntyre Irish Current Law Statutes Annotated 2007 at 29-43.

394 Collins fi6Tigerd Jail Term Proposedo Irish Times

895 Section 3(1)(c) of the Criminal Justice (Aggravated False Imprisonment) Bill 2012.

396 Section 3(2) of the Criminal Justice (Aggravated False Imprisonment) Bill 2012.

897 section 3(3) of the Criminal Justice (Aggravated False Imprisonment) Bill 2012.

¥8  gection 2 of the Assaults on Emergency Workers Bill 2012.

88

vat e

year s

27 Jan



2.171 In certain respects, it is again clear that this proposal was influenced by the presumptive
sentencing regimes under the Misuse of Drugs Act 1977 and the Firearms Acts. Notably, the Bill
provided that a sentencing court would not be required to impose the prescribed minimum penalty where
it was satisfied that there were exceptional and specific circumstances relating to the offence or the
offender which would make the application of this penalty unjust in all the circumstances.*® In
determining whether such circumstances existed, the court would be permitted to take into account any
matters which it considered appropriate, including: (a) whether the person pleaded guilty and, if so, the
stage at which he or she indicated the intention to plead guilty, and the circumstances in which the
indication was given, and (b) whether the person materially assisted in the investigation of the offence.*®
The proposed sentencing regime did differ from existing presumptive sentencing provisions in so far as it
would apply to offenders aged at least 16 years, as opposed to those aged 18 years or over.*®*

2.172 During the Dail debates, the Government opposed the Bill on three grounds. First, it asserted

t hat t h ealready legistatiomiin place which is mor e appropri ate é‘oﬁiditscompre

provision of protection to emergency workers. Specifically, reference was made to the provisions of the
Non-Fatal Offences Against the Person Act 1997 which criminalise various forms of assault, threats to Kill,
and attacks involving syringes.*®® The Government also observed that section 19 of the Criminal Justice
(Public Order) Act 1994, as amended,*®* affords express statutory protection to emergency workers in the
context of offences involving assault or threatened assault.*®

2.173 Second, the Government acknowledged that the Commission was, at this time, examining the
issue of mandatory sentencing and noted that it did not wish to pre-empt the recommendations contained
in this Report.406 Third, the Government contended that there were a number of technical difficulties with
the proposed Bill. These related to: (i) the proposed application of the regime to offenders under the age

of 18 years; (i)t he definition of an fiemergency workero for t
of prescribed maximum penalties under the Bill.**" The Assaults on Emergency Workers Bill 2012 was
ultimately rejected by a margin of 91 votes to 42.
2.174 The Commission notes that in addition to the legislative proposals discussed above, there have,
in recent years, been calls to introduce mandatory minimum sentences for various other crimes, including
assaults against the elderly;408 burglary;409 car hijacking;410 child sex abuse;*'* dangerous driving;412
gangland murder;**3 possession of child pornography;414 rape;415 and violent assault.**®
899 Section 3(2) of the Assaults on Emergency Workers Bill 2012.
400 Section 3(2)(a) to section 3(2)(b) of the Assaults on Emergency Workers Bill 2012.
41 section 3(1) of the Assaults on Emergency Workers Bill 2012 provided that the regime would not apply in
respect of a fichil d, 06 whialpesorsuadertthe ageofl6ydaesf i ned a fichi | do
492 Dail Debates, Assaults on Emergency Workers Bill 2012, Second Stage, 5 October 2012, Vol 773, No. 11,
Minister of State at the Department of the Taoiseach, Paul Kehoe TD.
403 Ibid. (See generally: section 2 to section 6 of the Non-Fatal Offences against the Person Act 1997).
404 Section 185 of the Criminal Justice Act 2006.
4% Dail Debates, Assaults on Emergency Workers Bill 2012, Second Stage, 5 October 2012, Vol 773, No. 11,
Minister of State at the Department of the Taoiseach, Paul Kehoe TD.
4% pid.
7 Ibid.
408 Healy fA3 year jail for attacking elderly urgedo Irish T
409 Kel pie AAhern considers prison terms for burglarso Iris
“0  power fACall for mamdatory asestemgioyri dingdé crash injure
“l Kaneampaigners call for mandatory sentences for child s
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D Historical Evolution of Mandatory Sentences for Second or Subsequent Offences

2.175 The use of mandatory sentences for second or subsequent offences has a much longer pedigree
than the use of mandatory sentences for drugs and firearms offences. Indeed, there are examples of
habitual offender laws dating back to 16™ century England and colonial America.*’’ That said, the
modern practice of using mandatory sentences to deal with repeat offenders seems to originate in the
United States.

(1) United States

2.176 It has been observed that habitual offender legislation flourished in the United States in the
1920s.*® In 1926, for instance, New York state enacted Baume's Law 1926 which prescribed a
mandatory life sentence for a third felony conviction. Six other states passed habitual offender legislation
in the 1920s. By 1968 23 states had enacted legislation that permitted or mandated life sentences for
habitual offenders; 9 states prescribed mandatory minimum sentences ranging from five to 20 years for
habitual felons; and each of the remaining states enacted legislative provisions that permitted habitual
offenders to be sentenced to extended prison terms.

2177 1t would appear, h o w ethreerstrikesd h anto v ¢ egan tim Washington A
state.**? Following the murder of Diane Ballasiotes by a convicted rapist who had been released from
prison, Washington state enacted the Persistent Offender Accountability Act 1994. This provides that any
person convicted for the third time of a specified offence must receive a mandatory life sentence without
the possibility of parole.*?°

2.178 It was not long before California became the second state to adopt three-strikes Iegislation.421

The campaign was led by Mike Reynolds, whose daughter, Kimber Reynolds, had been murdered in
1992 by an offender with previous convictions.*?? The reform campaign might not have succeeded had it

412

Hurl ey fLimerick TD calls for mandatoorlyi nseernitcekn cleesa dienr d
2013.
B AFG seeks maredat srenteihce for gangland murderso lrish Ex
“4  ObKee«fad I'fifor mandatory sentences in child pornography ¢

“5  O6Hall oran i tmandaoryrapeasdnters e56 | rish Times 24 March 2007;

introduction of minimum sentence for rapeo Irish Times
416 Gall agher and Galvin fiSomeone could get shoto Mayo News
7 Turner et alkedsoéBmrdee&o®tbr e Outd Legislation: A National

at 17; and Zimring et al Punishment and Democracy - Thr ee Stri kes and Yo@xtorde Out
University Press, 2001) at 4.

“®  Turner et al fA6TBreeOBtHi kegiahdtYoun: A National Assess

at1l7. Seealso:Kat ki n fiHabi tual as7p)ehBlfélrRev o8 at404. ( 1971

419 Austin et al AThree Strikes and Youbre Out :Depatmentéfmp| e me

Justice, 2000) at 1; and Zimring et al Punishment and Democracy -Thr ee Stri kes and Youdre
(Oxford University Press, 2001) at 4.

0 Austin et al AThree Strikes and Youodre OutSDepatmentdfmpl e me

Justice, 2000) at 15; and Zimring et al Punishment and Democracy - Thr ee Stri kes and You
California (Oxford University Press, 2001) at 4.

421 Andrus AWhi ch The Rolend Propertiorality in Recidivist Sentencing after Ewi ng v Cal i f or |

(2004) 19(2) BYU Journal of Public Law 279 at 284.

2 Vitiello AThree Strikes: Ca-199%87JRmrtL&Crimimblogy 3®aat410.nal i ty?0
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not been for the murder of Polly Klass in 1993 by an offender who had an extensive prior record of
violence.**®* The public outcry that followed the event galvanized the Reynolds campaign.

2.179 In November 1994, voters in Georgiapasseda bal |l ot measure amending th
laws to prescribe a mandatory life sentence without parole for a second conviction of an offence specified

in the measure.** The law supplemented an existing law which permitted the courts to impose the

maximum sentence for a second felony conviction and required the courts to impose the maximum

sentence for a fourth felony conviction.

2.180 By 1997, 24 states and the Federal government had enacted three-strikes Iegislation.425
(2) England and Wales

2.181 It was not until transportation was abolished in 1857 that recidivism arose as a significant issue
for legislative consideration in the United Kingdom.426 In 1863 the Royal Commission on Penal Servitude
concluded that imprisonment was not a sufficient deterrent.*?” The reason for this, it asserted, was that
the minimum term of three yearsé p e n al , which had teplagesl the minimum term of 7 years for
transportation,428 was too short. This led to the enactment of the Penal Servitude Act 1864 which made
five years the new minimum for penal servitude and, under pressure, the Government made 7 yearsd
penal servitude the minimum term for anyone with a previous felony conviction.*”® The 1864 Act was
criticised as the mandatory minimum terms only applied to those sentenced to penal servitude.** If the
courts considered it to be too severe a punishment, they were free to impose a sentence of ordinary
imprisonment, the maximum term of which was two years. Given the enormous gap between the two
alternatives, the result was widespread disparity in sentencing by different courts. In 1879 the minimum
sentence of 7 yearsd penal servisnepealemj.“g]f or a second fel

2.182 In an effort to respond to this loophole, the Habitual Criminals Act 1869 was enacted.**? The Bill
initially included acl ause making 7 yearso penal servit d@hsmandat
was withdrawn when it was conceded that designating the number of convictions as the factor which
triggered the mandatory sentence could lead to great hardship. Instead, the 1869 Act provided that all
those convicted for a second time of a felony or certain misdemeanours be subject to police supervision
for 7 years after they had served their sentences. It further provided that those subject to such

2 Vitiello AThree Strikes: Canloaes?7 RerimW &rCrininologR30s atdlial i t y ? ¢

Zimring et al Punishment and Democracy - Thr ee Stri kes and Yo@xorddUnivergity i n Ca
Press, 2001) at 5; and Austin et al AThree Strikes and
L a ws 0 Ddpast®ent of Justice, 2000) at 1.

424 The offences included murder, armed robbery, kidnapping, rape, aggravated child molestation, aggravated

sodomy and aggravated sexual battery.

% Austin et al AThree Strikes and YouStrrei kCu tL Bepstoent(dolh® | e me

Justice, 2000) at 1.

426 gection 2 of the Penal Servitude Act 1857. Radzinowicz and Hood flncapacitat.i

Engl i sh Expe-498® nedvcdL Revi1305 at 1308.
7 Radzinowicz and tHadc giiltrhceapHad i t ual Of f en d-4980) 78MiceL Engl i s
Rev 1305 at 1333.

428 gection 2 of the Penal Servitude Act 1857.

429

=13

Radzinowicz and Hood
Rev 1305 at 1334.

Il ncapacitating the HAa8)i78MiehlL Of f en

0 pid.

41 Pprevention of Crimes Act 1879.

1

%2 Radzinowicz and Hood
Rev 1305 at 1334.

Il ncapacitating the HAa8)i78MiehlL Of f en

42 Ipid at 1335.
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supervision should be | i abl e t o one year 6i6 was prpved summanile bdafore wh e n

magistrates that they had been acting suspiciously or when they were unable to prove that they had been
earning their livelihood by honest means.*** This soon became unworkable.**®

2.183 The Prevention of Crimes Act 1871 was thus enacted.”*® This gave the courts discretion to

decide whether to make a habitual offender subject to supervision or not. It provided that a twice-
convicted offender woul d be | i abl e, at any time within 7
imprisonment if proved to be earning his or her livelihood by dishonest means or acting in certain
suspicious circumstances. He or she would not, however, be subject to supervision. The 1871 Act also
provided that a twice-convicted offender might be placed under police supervision for 7 years or for any
shorter period subject to the same conditions of good behaviour.**’

2.184 In 1895, the Gladstone Committee argued in favour of a special sentencing provision to deal with
persistent thieves and robbers, who would otherwise serve a succession of short sentences only to be
released into the community to re-offend.”® The Committeeds p r emgrtnena df the
Prevention of Crime Act 1908.**® Section 10 of the Prevention of Crime Act 1908 empowered the court to
impose on an offender with three previous felony convictions, a sentence of preventive detention of not
less than five or more than 10 years in addition to the normal sentence for the crime. The practical focus
of the 1908 Act changed when the then Home Secretary issued a circular stating that preventive
detention should not be imposed for merely repetitive offending but for repetitive offending that is a
serious danger to society.*°

2.185 In 1932, the Dove-Wilson Committee proposed a new type of preventive detention for
professional criminals.*** This led to the enactment of the Criminal Justice Act 1948. Section 21 of the
Criminal Justice Act 1948 prescribed for persistent offenders a sentence of not less than five or more than
14 years instead of, rather than in addition to, the normal sentence. Over time, however, the courts found
that preventive detention was being imposed for relatively minor offences. In 1962, the Lord Chief Justice
issued a Practice Direction to restrict the use of preventive detention. **? Following a critical report from
the Advisory Council on the Treatment of Offenders in 1963, and a number of other reports which
highlighted the minor nature of many of the offences which had attracted a sentence of preventive
detention, the sentence fell into disuse.

2.186 In 1965, a White Paper443 proposed the introduction of an extended sentence to deal with
persistent offenders who constituted a menace to society.444 This led to the enactment of the Criminal
Justice Act 1967. Section 37 of the Criminal Justice Act 1967 empowered the courts to extend a

year

ed t

% Radzinowicz and Hood #fl nfcfapmdcérn:atTmeg Ermel iHH8) 7B MigdlLr iOe n c e

Rev 1305 at 1341.
4% |bid at 1342.
3 |bid at 1343.
37 |bid at 1344.

438 Ashworth Sentencing and Criminal Justice (Butterworths, 3™ ed, 2000) at 160; and Radzinowicz and Hood
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439 Ashworth Sentencing and Criminal Justice (Butterworths, 3™ ed, 2000) at 160; and Radzinowicz and Hood
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440 Ashworth Sentencing and Criminal Justice (Butterworths, 3" ed, 2000) at 161.
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442 Practice Direction (Corrective training: Preventative Detention) [1962] 1 All ER 671.

443 White Paper on the Adult Offender (Home Office, 1965).
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sentence beyond the normal length or, in limited circumstances, beyond the statutory maximum where,
having regard to the defendantds record, it was cons
However, the courts soon found that the extended sentence was being imposed for relatively minor

offences. In addition, it has been noted that at no time did the extended sentence play a significant role in
sentencing.**

2.187 Section 37 of the Criminal Justice Act 1967 was replaced by section 28 of the Powers of Criminal
Courts Act 1973, a statute which consolidated the law on sentencing.446 This, in turn, was repealed by
the Powers of Criminal Courts (Sentencing) Act 2000.

2.188 In 1997, the Crimes (Sentences) Act 1997 was enacted. Section 2 of the 1997 Act, a provision

which was severely criticised during its life,**’ required the imposition of a life sentence, except in
exceptional circumstances, on offenders who had been convicted of a second serious offence. Section 2

was replaced by section 109 of the Powers of Criminal Courts (Sentencing) Act 2000, a statute which
consolidated the law on sentencing.448 In 2000, t he Cour't of Appeal effective
s t r irileevghén it ruled that only in exceptional circumstances could judges take into account whether

the offender presented a danger to the public.**°

2.189 In the 2001 Halliday Report, it was observed that the public were frustrated by a criminal justice
system whi ch it perceived to be treating fAdangerous, Vi
leniently.*® As noted at paragraph 2.154, t he Government 6s 2JosGce fodil?'t e Pa|
incorporated many of the recommendations contained in the 2001 Halliday Report.452 This, in turn,

inspired the Criminal Justice Act 2003.

2.190 Section 303 of the Criminal Justice Act 2003 repealed 109 of the Powers of Criminal Courts
(Sentencing) Act 2000.*>® However, the 2003 Act also established a new sentencing provision for public
protection. Section 225 of the 2003 Act required the courts to impose a life sentence for a serious
offence®* where they were of the opinion that there was a significant risk that the offender would commit
further offences causing serious harm to members of the public if released. If the offence was one in
respect of which the offender would, apart from section 225, be liable to life imprisonment, and the court
considered that the seriousness of the offence, or the offence and one or more offences associated with
it, was such as to justify the imposition of a sentence of life imprisonment, the court was required to
impose a sentence of life imprisonment. Where an offence was serious but did not attract a life sentence
or the current offence was not sufficiently serious, the court was required to impose an indeterminate
sentence of imprisonment for public protection (IPP sentence). Section 226 created a similar sentence
for offenders under 18 years of age.

2.191 Ashworth and Player were highly critical of section 225 and its neighbouring provisions:

45 Ashworth Sentencing and Criminal Justice (Butterworths, 3" ed, 2000) at 161.

4% Current Law Statutes (Sweet & Maxwell, 1973).

“" Henham fAMaki hhgeSEnseeof Sentences) Act 199725 (1998) 61 M

448 The Powers of Criminal Courts (Sentencing) Act 2000 was enacted pursuant to the recommendations of the

Law Commission and the Scottish Law Commission contained in the 2000 Report on the Consolidation of
Legislation relating to Sentencing Cm 4626 SE/2000/15.

“° Dyer ARulingTweuStail kesé LEWovenbere00Guar di an

450 Justice for All (Home Office, Cm 5563, 2002) at paragraph 5.2.

41 Justice for All Cm 5563 (Home Office, 2002).

452 Making Punishments Work: Report of a Review of the Sentencing Framework for England and Wales (Home

Office, 2001).
453 Mandatory Sentences of Imprisonment in Common Law Jurisdictions (Department of Justice, Canada) at 14.

“  The term fifsemdemsi © defi ned Qiminablestice Ad2003224( 2) of the
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iThese are wunduly weak provisions to support t he
There is no hint of recognition of the well-known fallibility of judgments of dangerousness. There

is no requirement on courts to obtain relevant reports on the offender: a requirement to consult a

report if there is one is inadequate. Moreover, the presumption applies where there is just one

previous conviction of any of more than 150 specified offences, which vary considerably in their
seriousness. It is doubtful whether the presumption is compatible with Article 5 of the
Convention, insofar as it requires the courts to assume significant risk without investigating the

particzllélgar facts and reports, and (effectively) places the burden on the defence to negative

t hi®s . o

2.192 In 2008, the Chief Inspector of Prisons and the Chief Inspector of Probation conducted a review
of the IPP sentence.**® They observed that section 225 and section 226 had given rise to a large number
of new and resource-intensive prisoners being fed into a prison system that was already under strain.**’
Thi s, they noted, had not only Aincreased pressur e,
systemod but had al so st r4é58theI*cendethem:@oftﬁi$vm$xat ion Service.

fi... I PP prisoners l angui shing i n | ocal prisons
interventions they would need before the expiry of their often short tariff periods. A belated
decision to move them to training prisons, without any additional resources and sometimes to one
which did not offer relevant programmes, merely transferred the problem. By December 2007,
when there were 3,700 IPP prisoners, it was estimated that 13% were over tariff. As a
consequence, the Court of Appeal found that the Secretary of State had acted unlawfully, and

that there had been O6systematic failure to put in
scheme of rehabilitation necessary to enable the relevant provisions of the 2003 Act to function
as int®nded. o

This was by no means a new revelation. Similar comments had been made by the media in the years
preceding the publication of the report.460

2.193 In 2008, section 225 was amended by section 13 of the Criminal Justice and Immigration Act
2008. The amendments provided that the courts would have a power, rather than a duty, to impose an
IPP sentence. They further provided that this power may only be exercised where either of two
conditions is met, namely, the immediate offence would attract a notional minimum term of at least two
years, or the offender had on a previous occasion been convicted of one of the offences listed in the new
Schedule 15A to the 2003 Act.*®! Section 14 made similar amendments to section 226.

2.194 In December 2010, the Government published a Green Paper on sentencing titled Breaking the
Cycle: Effective Punishment, Rehabilitation and Sentencing of Offenders.*®® This consultation paper
acknowledged that there remained a range of problems with the IPP sentencing regime. Among other
things, it observed that: (i) the regime had come to be applied on a much wider basis than had originally
been anticipated; (ii) the release rate was very low because offenders were required to satisfy the Parole
Board that they did not pose an unmanageable risk to the community and, in practice, this negative

% Ashworth and Player @ACriminal Justice Act 2003: The Se
835.

456 The Indeterminate Sentence for Public Protection - A Thematic Review (HM Chief Inspector of Prisons and

HM Chief Inspector of Probation, 2008).

7 Ibid at 3

% Ibid.

% Ibid at 4.

460 See, forinstance:i Sent ence designed for 6Public Protectionodo The

461 Inserted by Schedule 5 to the Criminal Justice and Immigration Act 2008.

42 Breaking the Cycle: Effective Punishment, Rehabilitation and Sentencing of Offenders (Ministry of Justice,

2010).
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criterion was difficult to prove; (iii) the ability to predict future serious offending is limited, thus calling into
question the entire basis upon which these sentences were imposed; (iv) the regime confused the
sentencing framework and may have undermined public confidence in so far as the court, the victim and
the public had little means of knowing how long an offender would remain in custody; and (v) the larger
the number of prisoners subject to these sentences, the more difficult it had become to facilitate their
rehabilitation.*®®

2.195 On the basis of these deficiencies, the Green Paper proposed the restriction of IPP sentences to
exceptionally serious cases, specifically, those which would otherwise have merited a sentence of at least
10 years.464 Upon publishing the outcome of the consultation process in June 2011, however, the
Government went beyond these initial proposals and signalled its intention to urgently review the IPP
regime with a view to replacing it with a determinate sentencing framework.*®

2.196 In December 2012, section 225 and section 226 of the Criminal Justice Act 2003 were repealed

by section 123 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012. In place of the IPP

sentence, the 2012 Act introduced a framework which, according to the former Secretary of State for

Justice, Kenneth Clarke, was intended to fi r e p h eeginee that did not work as it was intended to with

one that gives the public the full est poss‘lGGbBIroedIypr ot ec
speaking, this new regime has three main strands. First, section 122 of the 2012 Act introduced a
presumptive life sentence for those described by the then Secretary of State for Justce as ft he ver
serious offenders, the ones who are among the worst of the likely inhabitant s of Her Madme styods
As outlined in greater detail at paragraph 5.33, this sentencing regime applies in circumstances where an
offender has committed on two separate occasions, two prescribed serious sexual or violent offences,

each of which was serious enough to merit a determinate sentence of at least 10 years.

2.197 Second, the then Secretary of State for Justice acknowledged that, following the abolition of the
IPP sentence, the penalty most relevant to serious offenders would again be the discretionary life
sentence.*®® He observed that this indeterminate sentence had long been available under the British
justice system and that it was the appropriate penalty where the maximum penalty for an offence is life
imprisonment and where the offence is sufficiently serious.*®°

2.198 Third, any offender who would previously have received an IPP sentence is eligible to receive an
extended determinate sentence where he or she has not received either the presumptive life sentence or
the discretionary life sentence. As detailed at paragraph 5.37, this extended sentence, whi ch i s HfAbr o
si mi'f ta that formerly provided by section 227 of the Criminal Justice Act 2003 was introduced by
section 124 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012, and consists of a
custodial sentence plus a further extended licence period set by the court. The main change effected by
this reform is that an offender must now serve at least two-thirds of the determinate sentence imposed
under this regime or, in some particularly serious cases, must apply to the Parole Board for release and
may be detained in prison until the end of the determinate sentence. This provision may apply where the

463 Breaking the Cycle: Effective Punishment, Rehabilitation and Sentencing of Offenders (Ministry of Justice,

2010) at 55.

44 |bid at 56.

465 Breaking the Cycle: Government Response (Ministry of Justice, 2011) at 11.

4% Hansard, House of Commons, Legal Aid, Sentencing and Punishment of Offenders Bill: 1 November 2011,

Column 785.

%7 Hansard, House of Commons, Legal Aid, Sentencing and Punishment of Offenders Bill: 1 November 2011,

Column 788.
8 pid.
% pid.
“  Thomas fAThe Legal Aid, Sentencing and Punishment of Of

(2012) 8 Criminal Law Review 572 at 575.
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offender is being sentenced for any serious sexual or violent offence, provided that the court considers
that he or she presents a risk of causing serious harm through future reoffending.

2.199 Mandatory sentencing regimes have also been established in England and Wales to deal with
repeat offenders convicted of drugs offences or domestic burglary. As discussed in detail at paragraph
5.27ff, section 110 of the Powers of Criminal Courts (Sentencing) Act 2000 obliges the courts to impose a
minimum sentence of 7 years where the offender has been convicted of a third Class A drug trafficking
offence.

2.200 The modern history of mandatory sentences for domestic burglary probably starts with the
Government 0s 1 9%Y'eonadi thet ppopofals m ¢he White Paper concerned the imposition of
a mandatory minimum sentence of three years on offenders convicted of a third domestic burglary.472 In
the White Paper, the Government observed thatbur gl ary, which was a fApernicio
which could have particularly disastrous effects for elderly people, was one of the most commonly
occurring offences.*” It noted, however, that in a substantial portion of cases, the courts did not impose

a custodial sentence:

fiSevere penalties are available for burglary. Th
dwelling, and 10 years in other cases. In cases of aggravated burglary - where the offender has
a weapon - the maximum penalty is life imprisonment. But in a substantial proportion of cases,
the courts do not impose a custodial sentence on convicted burglars even if they have numerous

previous convictions... . The average sentence length imposed on a sample of offenders
convicted for the first time of domestic burglary in 1993 and 1994 and given a custodial sentence
was only 16.2 months in the Crown Court and 3.7 n

more convictions, the average sentence imposed on conviction in the Crown Court was only 18.9
months; and after 7 or more convictions, 19.4 months. And 28% of offenders convicted in the

Crown Court with 7 or more convictions for domestic burglary were not sent to prison at all. At
magi stratesd court s, énbrécdomdstic burgfary nodvictioss were given a7 o r
noncustodi al sentenc& in 1993 and 1994. 0

2.201 As noted at paragraphs 2.123 and 2.124, the Crime (Sentences) Act 1997 was enacted to
implement the proposals contained in the 1996 White Paper.*’> Section 4 of the Crime (Sentences) Act
1997 required the imposition of a three-year sentence, except in specific circumstances, on offenders
who had been convicted of a third domestic burglary. Section 4 was replaced by section 111 of the
Powers of Criminal Courts (Sentencing) Act 2000 which, as it was a consolidation act,*’® made no
changes to the substantive law.

3) Ireland

2.202 There are a number of examples of legislative provisions in Irish law which establish a mandatory
sentencing regime for repeat offenders. These include provisions in the Misuse of Drugs Act 1977, the
Firearms Acts and the Criminal Justice Act 2007.

2.203 The Prevention of Crime Act 1908 in England and Wales, which provided that a habitual offender
should serve no less than five and no more than 10 years in prison, also applied to Ireland. In The

4l Protecting the Public-The Governmentos Strategy onCm@3190 (HemeOfice,Engl an

1996).
42 |bid at 51.
2 pid.

4% bid at 51-52.

4> Protecting the Public-The Governmentos Strategy onCm@3190 (HemeOfice,Engl an

1996).

476 The Powers of Criminal Courts (Sentencing) Act 2000 was enacted pursuant to the recommendations of the

Law Commission and the Scottish Law Commission contained in the 2000 Report on the Consolidation of
Legislation relating to Sentencing Cm 4626 SE/2000/15.
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People (DPP) v Carmody,477 however, the Court of Criminal Appeal ruled that in the absence of
appropriate facilities in the State for providing such detention, the Act could not be applied in practice.478
The 1908 Act was subsequently repealed by the Criminal Law Act 1997.47°

2.204 It was not until 2004 that the option of imposing mandatory sentences on repeat offenders arose
again as a significant issue for legislative consideration. During the 2004 Dail debates on the Criminal
Justice Bill 2004,%% the Opposition proposed an amendment in respect of the provisions dealing with
drugs and firearms offences which would remove the power of the judiciary to impose a sentence of less
than the statutory minimum where the offender had been convicted of a second or subsequent offence. It
was stated -ouhclatise where a pergoa ts convicted of a first offence... should not be applied
in the case of a second e,ftHisemasetabotated ob in reispeq of Rreapns r t
offences:

AA person who got away with it, so to speak,
offence would have received sufficient warning that he or she was teetering on the edge of a
minimummand at ory sentence if he or she ad®hin had

No doubt, this rationale equally applied to drugs offences. Having consulted the Attorney General, the
Minister for Justice accepted the amendment.*®?

2.205 As a result, section 27(3F) was inserted into the Misuse of Drugs Act 1977. Section 27(3F)
provides that where a person, aged 18 years or over, is convicted of a second or subsequent offence
under section 15A or section 15B, the court must impose a sentence of not less than the statutory
minimum sentence.

2.206 Similar provisions were also inserted into the Firearms Acts. These also prescribe a mandatory
minimum sentence for persons, aged 18 years or over, convicted for a second or subsequent time of a
firearms offence which attracts a presumptive minimum sentence.*®®

2.207 In 2007, the Criminal Justice Bill 2007 was presented to the Dail. The purpose of the Bill, as

St

un

indicated by the Minister for Justice, was to fisend
finot prepared tomiandlowgamgsansasttdaltkaut t he destfuction

The Minister acknowledged that the Bill contained tough measures but indicated that the measures were

fiboth necessary and proporti onat48%MctInQ/rebblseevesttHatra&me [ of]
ti me, there was also a perception that the criminal
the criminal.*®

4" The People (DPP) v Carmody [1988] ILRM 370.

48 \pid at 372.

479 Section 16 of and Schedule 3 to the Criminal Law Act 1997. See: O6 Mal | ey fBail and Pr

Dangerousnesso (1989) 7 |1 LT 41.
480 gelect Committee on Justice, Equality, Defence and Wo me n s Ri g & tCSmin& dustee Rill 2004,
Committee Stage, 3 May 2006, Deputy Jim O6Keeffe.
481 Dail Debates, Criminal Justice Bill 2004, Report Stage, 28 June 2006, Vol 622, No 78, Col 1259.
482 Dail Debates, Criminal Justice Bill 2004, Report Stage, 28 June 2006, Vol 622, No 78, Col 1257.

483 gection 15(8) of the Firearms Act 1925; section 26(8) of the Firearms Act 1964; section 27(8) of the Firearms
Act 1964; section 27A(8) of the Firearms Act 1964; section 27B(8) of the Firearms Act 1964; and section
12A(13) of the Firearms and Offensive Weapons Act 1990, as inserted by section 42, section 57, section 58,
section 59, section 60 and section 61 of the Criminal Justice Act 2006.

484 Dail Debates, Criminal Justice Bill 2007, Second Stage, 22 March 2007, Vol 634, No 2, Col 381.

485 Dail Debates, Criminal Justice Bill 2007, Second Stage, 22 March 2007, Vol 634, No 2, Col 382.

48 MclIntyre Irish Current Law Statutes 2007 at29-0 5; Mc Der mott M Has t hatethE Crimanal c o me

Tri al S(R0OT) #04(3) baw Society Gazette 14;and Gr i f fin ATinkering with
101(2) Law Society Gazette 14 at 15.
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2.208 Section 24 of the 2007 Bill provided that a person who committed any one of a list of scheduled
offences and, within 7 years, committed another of those offences would be subject to a penalty of
imprisonment equal to at least three quarters of the maximum term laid down by law for that second
offence.”®” Where the second offence carried a potential maximum term of life imprisonment, a sentence
of at least 10 years was mandated. This provision was enacted as section 25 of the Criminal Justice Act
2007.

2209 Regarding the scheduled offences, the Minister fo
most serious known in crimi n a | |l awd and included fAoffences typica
including, of course, drug-t r af fi cki ng and 8% The Mimistenssatedbthat, @ broael serms,
these were racketeering offences and that the inspiration for the inclusion of these provisions was the
fRacketeer Influenced and Corrupt Organization, RI C O, l egi sl at®ote rdmarked that USA®

ithese provisions on sentencing are innovative in
meet the challenge thatwe f ace fr om of’goganised crime. o

2.210 There were a number of events which prompted the introduction of the Criminal Justice Bill in
2007. In December 2006, there had been a spate of murders which, the Minister for Justice stated,

r

indicated that nfgsorhe |l d¢rivmidnalhega ¢ 6'ulh atditmrg the Balancehin i mp un

the Criminal Law Review Group, which had been established by the Minister in 2006 to examine a wide
range of criminal justice areas,**? had just published its interim report.493 The Opposition also referred to
two recent reports which had ranked Ireland unfavourably in terms of criminal statistics.*** In February
2007, the EU International Crime Survey had published its 2005 report, The Burden of Crime in the EU,%%®
which found that Ireland ranked highest with regard to the risk of crime, assaults with force, sexual
assaults and robberies.*® At around the same time, the Economic and Social Research Institute of
Ireland had published crime figures in its 2007 report, The Best of Times? The Social Impact of the Celtic
Tiger,**” which suggested that while the rate of lethal violence in Dublin was not out of line with other

498

European capital cities, i t had Aincreased dramatically when" the

487 Section 24 of the Criminal Justice Bill 2007. See: Dail Debates, Criminal Justice Bill 2007, Second Stage, 22

March 2007, Vol 634, No 2, Col 382.
488 Dail Debates, Criminal Justice Bill 2007, Second Stage, 22 March 2007, Vol 634, No 2, Col 383.

489 Dail Debates, Criminal Justice Bill 2007, Second Stage, 22 March 2007, Vol 634, No 2, Col 384. §1961-68 of

the United States Code. See: At ki nson AO06Racketeer I nfluenced and Corr u

68: Broadest of the Federal Criminal Stz2atuteso (1978)

490 Dail Debates, Criminal Justice Bill 2007, Second Stage, 22 March 2007, Vol 634 No 2, Col 384.

401 Dail Debates, Criminal Justice Bill 2007, Second Stage, 22 March 2007, Vol 634, No 2, Col 381; i Mc Dowel | 06 :

new Laws are old Promiseso Irish Independent 15 Februar
are to curb Gang GQrriimeh Hmiddkeeminadde nt 23 March 2007; Br ad
Emergency, say Gardaz2o |Irish I ndependent 2 April 2007
Conference toldo |Irish banddBemegndieGangd aAgriilss ZB®A;r | shsh

Independent 10 April 2007.

492 Notably, mandatory sentencing was not one of these areas.

49 Mclntyre Irish Current Law Statutes 2007 at 29-06.

494 Dail Debates, Criminal Justice Bill 2007, Second Stage, 22 March 2007, Vol 634, No 2, Col 394-395, Mr Jim

O6Keef fe, Fine Gael Spokesperson on Justice.

495 Van Dijk, Manchin, van Kesteren, and Hideg The Burden of Crime in the EU - A Comparative Analysis of the

European Survey of Crime and Safety (EU ICS) 2005 (Gallup Europe, 2007).

496 Ireland ranked third highest for burglaries and ranked high for car theft and personal theft.

497 Fahey, Russell and Whelan, eds, Best of Times? The Social Impact of the Celtic Tiger (IPA, 2007).

% |pidat252;andL al |y fADublin Murder Rate OMarcH2007t est growi ngo
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Arguably, also, the enactment of the Criminal Justice Act 2006 had exposed a number of criminal justice
areas which would require further examination.

2.211 The passage of the 2007 Bill was not without controversy. Due to the fact that the Government
had imposed a guillotine on the Dail debate, the Bill passed through the Dail and the Seanad by 27" April

2007.*% This, it was argued, did not allow sufficient time for the Bill to be debated.’® In particular, it was
501

observed that the Irish Human Rights Commission had not had time to examine the Bill,” " as it was
empowered to do by law.>*
2212 I n addition, Mcl ntyre notes that the final

version of that originally proposed.503 In its original form, section 25 did not permit of any exception to the
mandatory minimum sentence. It was felt, however, that this might lead to disproportionate sentencing.
As a result, section 25 was amended so as to permit the court to disregard the prescribed minimum
sentence where it would be disproportionate in all the circumstances of the case.’® Furthermore, the
original version of section 25 became operable if a prison term of 12 months or more had been imposed
for a first offence. It was felt, however, that this was too low a threshold to trigger the minimum sentence.

As a resul t, section 25 was amended so as to r ai

offence. Finally, the original version of section 25 applied to a broader range of scheduled offences,
which included both burglary and robbery. It was observed, however, that the range of scheduled
of fences went beyond what mi ght be committ%osdAsbay
result, section 25 and Schedule 2 were amended so as to remove burglary and robbery from the list of
scheduled offences.>*

2.213 These amendments were due in no small part to the fact that the Bill had been widely

ver si

s e t

per s

criticised.*®” The Irish Human Rights Commission, for instance, was of theopini on t hat the Apr.i

9 O6Halloran ACriminal Justice Bill passed in D§ilo

®  Ccollins fAlLegal Bodies urged to oppose Justice Bil

Il rish

I Ti mi

Il rish Times 13 March 200vseDérBes®ad®nt AGopagph8é ofi Cr ¢ me

2007; O6Regan fAMcDowel | rejects Calls for Time to

Debat

Bi |l has more to do with Votes than Cri me Fiegtliggérs | ri sh

Justice Bill Rethinko I rish Times 31 March 2007; A

Mor e

Ti me for Justice Billl De radtWad shr ifiQui Ainmes$ a6 mApAbus200T;

Bill o I risHhH2007 mes 27 Apri

'  HARights Watchdog warns of o6Danger of Injusticedo |

%2 Human Rights Commission Act 2000.

503 Mclintyre Irish Current Law Statutes Annotated 2007 at 29-26.

504 Dail Debates, Criminal Justice Bill 2007, Report Stage and Final Stage, 24 April 2007, Vol 636, No 1, Col 122-

123, Mr McDowell TD, Minister for Justice.

%5 pailDebates, Cr i mi nal Justice Bill 2007, Report Stage,

Spokesperson on Justice for Fine Gael.

%% pail Debates, Criminal Justice Bill 2007, Report Stage, 4 April 2007, Vol 635, No 2, Col 606, Mr McDowell TD,

Minister for Justice. The relevant offences are set out in Schedule 2 to the Act: murder; causing serious harm;
threats to kill or cause serious harm; false imprisonment; causing explosion likely to endanger life or damage
property; possession, etc., of explosive substances; making or possessing explosives in suspicious
circumstances; possession of firearm with intent to endanger life; possession of firearms while taking vehicle
without authority; use of firearms to assist or aid escape; possession of firearm or ammunition in suspicious
circumstances; carrying firearm with criminal intent; shortening barrel of shotgun or rifle; aggravated burglary;
drug trafficking offence within the meaning of section 3(1) of the Criminal Justice Act 1994; offence of
conspiracy; organised crime; commission of offence for criminal organisation; blackmail; extortion; and
demanding money with menaces.

507
Crimed | rish Times 15 February 2007; Mc Donal d fAHolI
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proportionality and judicial discretion cast®Ilsame

s h

similar vein, the Irish Council for Ci v i | Liberties asserted t hat sect i

constitutional duty of judges to ensure that sentences are proportionate to both the gravity of the crime
and the personal circuf s'l'hea_au/chechetyséoﬁnd some proonfnéniecrintinal daw o
practitioners were also quick to voice their concerns regarding proportionality and the separation of
powers.511 Having consulted the Council of State, the President decided not to refer the Bill to the
Supreme Court and signed the Bill into law.>*

2.214 Mandatory sentences for repeat offenders have been considered in a number of recent decisions.
In The People (DPP) v McMahon,** the Court of Criminal Appeal considered an appeal by the DPP
against the leniency of a 10-year sentence. The respondent, a psychiatric patient who had stabbed a
doctor, had been convicted of assault causing serious harm, contrary to section 4 of the Non Fatal
Offences Against the Person Act 1997, an offence which carries a maximum life sentence. The

respondent had a previous conviction for mans | aught er for which he had been

imprisonment, which had been reduced to 7 years on appeal. The respondent had been released
approximately 8 months before committing the section 4 offence. The DPP argued that the maximum
sentence of life imprisonment should have been imposed as the respondent presented a clear danger to
others.

2.215 The Court of Criminal Appeal indicated that the case raised an important issue, namely, whether
sentencing courts were obliged to impose the maximum life sentence where there was evidence that the

16 March 2007; Kenny ACrime Bill has8 Odoamnch t2007 nitGadgl
isVoteegetting Ploy that betrays Civil Riaghht sAdT alokplexm g1 Cd e

Problem of Crimeod Irish Times 11 October 2007.

%8 Observations on the Criminal Justice Bill 2007 ( | HRC, 200 7) &timinal SusticeiLBgiskxtiore nay

curtail established Human Rightso (I HRC/Law Society, Pr
warns of 6Danger of I nj ust i caedéfol HIRrCi svwha r hisme&Go v®0@ nManth o
Legi sl ati ormsd5 &bdlier 2007.w Available at: www.rte.ie/news/2007/1013/94679-crime/  [Last
accessed: 22 May 2013].

% Whatés Wrong with the C(GChi200%)lat8J)ans K e Icley Bii hellviiduadon &
serious Cri me wil!/l require wiser Counsel o Irish Indepen

0 Murphy fdCriminal JustawmeoBidilskshbBiumes b29 wMahadh 2007.

' HACombatrignagni ®ed Cri meo 2T Februatyr200% (Pauliheé Wallsy SC, Ivana Bacik BL,

Brendan Grehan SC, Paddy McCarthy SC, Ant hony Sammon &
Mi chael O6Higgins SC, Ni al l Durnin SC, Ail een Donnelly
Biggs BL, Vincent Heneghan BL, Garret Baker B L and Siobh8n N2 Chul ach8in BL);

Bil | i ncreases Erosion of Civil Rightso Il rish Ti mes, 2
over Billo Irish Independent 29 Mar ch 2@én?29 Mdardh 2007, i st er s
Gartland fAMcDowel | to accept Amendments to Billo Irish
shrugs off angry Law Protests over Billo Irish Independ
against @dawmedr Bbune 1 April 2007; dALawyer sGarnaglllayndt lBa |IT
Il rish I ndependent 9 April 2007, Rogers AEl ements of Cr
Ti mes 4 April 2007, Brady riddhDdwedlelp emudreynt at3 Apwy dr s200 017
Wr ath of Law on the Doubl e, in Row over Money and Cri me
6Draconi and Measures in new Crime Billo IristoAdusesiepende
Lawyers sayo lrish | nahébBreaadleen mRI3r iAph i Pe 2@I0e7 ;60 apat het i c¢

in the Justice Systemod Sunday Tribune 14 October 2007.

2 pe Br®adwn fiPresident McAl eese si gTnes 10 May00dahcCahneb t i ce B
iCounci | of State to meet over neandLlJawsetriyc efi PRielslidd elnrti stho

onAnt-Gang Bill & Sunday Independent 6 May 2007.

B3 The People (DPP) v McMahon [2011] IECCA 94. See also: i Mi n i nOdvear Orug Term Reduced for

6Naived Offendero I rish Times 16 January 2012.
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respondent presented a clear danger to others. Whi |
end of the appropriate scaleo6, the Court observed th
fi md, go beyond any sentence however severe which might be considered normally appropriate to the
crime (and the criminal) and i mpose a |ife sentence
supported by any Irish case or any jurisdiction in which, in the absence of statutory provision, such orders
could be made. In any case, the argument was subject to a number of inherent weaknesses. First, it
depended fion the happenstance that the offence befor
sentenc e 0 . Second, a sentence of imprisonment appear ec
way of dealing with [an] offender suffering from a s
on the ground that they posed a threat to the public raised issues of constitutionality and compatibility with
the European Convention on Human Rights. In particular, the Court noted:

iThe protection of the public is an appropriate

but it cannot be extracted from that function to create a self-standing judicially created jurisdiction
to impose a form of preventive detention. Whether sentencing courts should have the power to
order the detention of individuals deemed to pose an immediate threat to the public, over and
beyond any appropriate sentence for the crime committed, is a matter which should be
addressed in the first place by detailed legislation by the Oireachtas after appropriate research

and debate, and subject to Constitutional and Conventionre vi ew i f appropri ate. o

The Court of Criminal Appeal thus dismissed the appeal.

2.216 In The People (DPP) v Ward®* the appellant appealed against the imposition of two life
sentences, to be served concurrently. The appellant had been convicted of five offences, namely, assault
causing harm, possession of a firearm with intent to cause an indictable offence, robbery and two counts
of possession of a firearm with intent to resist arrest on two separate occasions. He had been sentenced

to |ife imprisonment for counts one and two, and

The Court of Criminal Appeal indicated that there had been an element of preventative sentencing
evident in the decision of the trial judge, which amounted to an error of principle. The trial judge had
stated that the imposition of a life sentence was to ensure that the defendant would not be released from
prison until the authorities were satisfied that he no longer posed a threat to the community. The Court

found that the appellantodés offending warranted
a sentence of 20 years.

E Concluding Observations Regarding the Historical Evolution of Mandatory Sentences

2.217 Parts B to D of this Chapter detailed the historical evolution of the three forms of mandatory
sentence under review. The Commission considers that a number of conclusions may be drawn from the
manner in which these sentencing regimes developed.

2.218 First, the Commission notes that the mandatory life sentence may be regarded as an evolutionary
anomaly. This penalty was specifically introduced to replace the death sentence as the most severe
sanction available for the most serious offences. The mandatory life sentence was selected for this
purpose as its imposition ensures that those who commit murder continue (in a symbolic sense at least)
to pay for the crime with their lives. The mandatory life sentence is therefore an exceptional penalty and
one that, in effect, is reserved exclusively for murder.

2.219 Second, the Commission considers that the historical evolution of presumptive minimum
sentences may be viewed in two ways. One view is that these regimes are a relatively recent innovation
and have largely emerged in response to perceived increases in criminality and particularly egregious
incidents. As discussed above, perceived surges in drug-related crime, firearms offences and gangland
criminality, in particular, as well as individual high-profile offences have often preceded the introduction of
these measures. In this light, the enactment of presumptive minimum sentences may be interpreted as a
relatively contemporary development.

514 The People (DPP) v Ward Court of Criminal Appeal 16 January 2012.
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2.220 The Commission notes that an alternative view is that these sentencing regimes are, when
considered in a broader historical context, the product of a long-standing policy approach. As outlined
above, presumptive minimum sentences are typically directed at high-risk forms of criminality that have a
particularly grave societal impact. In modern times, drugs offences, firearms offences and gangland
crime fit this mould. Hi st oricall vy, however, a similar threat
of f e ndanmeer @riminals who specialised in particular forms of crime. In the 19" century, such
offenders attracted mandatory sentences under the Habitual Offender Acts. These regimes were
essentially the precursors to contemporary Othree
those considered to be a particular threat to public safety. In this light, presumptive and mandatory
minimum sentences for first-time and repeat offenders may be viewed as the continuation of a long-
standing penal policy.

2.221 The Commission observes that although the policy underlying these sentencing regimes is not
new, the popularity of this penal approach tends to fluctuate. As discussed in Chapter 1, mandatory
sentencing regimes appear to correspond most closely to the aims of deterrence, punishment and
incapacitation. Accordingly, these measures generally find favour in a more punitive penal climate in
which these objectives receive particular legislative emphasis. It is clear therefore that the various aims
of sentencing may be differently prioritised at different times and that the challenge for the Oireachtas is
to determine which goal merits immediate emphasis. The Commission observes that prioritising one aim
over another will, in general, lead to specific consequences. For example, greater emphasis on
deterrence, punishment and incapacitation, rather than rehabilitation, may facilitate problems such as
prison over-crowding and may also impair the ability of the justice system to enhance public safety.

2.222 The Commission notes that this issue was highlighted, in 2013, by the Sub-Committee on
Penal Reform, established by the Joint Oireachtas Committee on Justice, Defence and Equality. In its
Report on Penal Reform,”™ the Sub-Committee observed that effective rehabilitative programmes cannot
work in over-crowded prison environments.>® It therefore endorsed the view fi t haarbore effective and
genuinely rehabilitative penal policy could be developed if the prison population were reduced by one-
third over a reasonable period of perhapsteny e a r S% The Sub-Committee observedt h at wouldi s
mean a return to levels of imprisonment in the mid-1990s, before the change in policy which has been
identified as increasingly punitive during the 1990s, when mandatory minimum sentences were

introduced for a range of offences, and a prison-building regime was embarked upon(‘ns.18

2.223 The Commission also observes that where an emphasis on deterrence, punishment and
incapacitation leads to problems such as prison overcrowding, this may produce a reaction against the
cost entailed by a higher rate of incarceration. A return to a rehabilitative model may in turn coincide with
an economic cycle that is focused on ensuring the most effective and efficient allocation of resources
within the general criminal justice system. This may include a consideration of the manner in which
limited resources are allocated between, on the one hand, the prison service (which has a more punitive
purpose) and, on the other hand, the probation service (which has a more rehabilitative purpose).519

°15 Houses of the Oireachtas, Joint Oireachtas on Justice, Defence and Equality Report on Penal Reform (March

2013).

16 |bid at 23.

517 |bid at 13.

518 Ibid.

519 The Commission notes, for example, that in its 2013 Report on Penal Reform, the Oireachtas Justice

Commi t t e-€Ea@mnitte® wrbPenal Reform called for a reduction in the prison population and observed

st

fi

that A[i]f the numbers of prisoners are reduced in the

should be transferred to the Probation Service. 0 Ibid at 19).
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CHAPTER 3 ENTIRELY MANDATORY SENTENCES

A Introduction

3.01 In this chapter, the Commission considers the first type of mandatory sentence identified in the
Introduction to the Report, namely, the entirely mandatory sentence. In Ireland, the only entirely
mandatory sentence is the mandatory life sentence prescribed for the offences of: (a) murder;* (b) the
murder of a designated person such as a member of An Garda Siochana;? and (©) treason.® In Part B,
the Commission begins with an examination of how the mandatory life sentence for murder, in
conjunction with the Executive power to grant early release, operates in practice. In Part C, the
Commission compares the mandatory life sentence in Ireland with similar provisions in other common law
countries. In Part D, the Commission concludes by examining the mandatory life sentence against the
conceptual framework for criminal sanctions and sentencing.

B The Mandatory Life Sentence for Murder
D The Mandatory Life Sentence

3.02  Section 2 of the Criminal Justice Act 1990 prescribes a mandatory life sentence for murder.

Thus, the court must impose a life sentence in every case in which it is proved beyond a reasonable

doubt that the defendant, with an intention to kill or cause serious injury, has unlawfully killed another.*

Section 4 specifies, however, that if the victim is a designated person under section 3, such as a member

of An Garda S2zZoch8na, the perpetrator mu st serve a
years6 i mp r i ®roan ateempted murder. This means that every person convicted of murder will

receive a mandatory life sentence but only those who have murdered a designated person will be

required to spend a minimum term in prison.

(2) The Mandatory Life Sentence and Temporary Release

3.03  Not every person convicted of murder will spend the rest of his or her life in prison. Indeed, a
person convicted of murder may expect to be released
the Executive has at its disposal two mechanisms by which it may grant early release to prisoners serving

mandatory life sentences. Thus, in order to fully understand the mandatory life sentence, its examination

must take place alongside an examination of these early release mechanisms.

@ Early Release

3.04 Before considering the mechanisms by which the Executive may grant a prisoner serving a
mandatory life sentence early release, it should first be noted that most prisoners, other than those
sentenced to life imprisonment, ar e granted early release under int he fis

Section 2 of the Criminal Justice Act 1990. Section 10 of the International Criminal Court Act 2006 clarifies
that if genocide, a crime against humanity, a war crime or an ancillary offence under the 2006 Act involves
murder, then a mandatory life sentence will apply.

Section 3 of the Criminal Justice Act 1990

Section 2 of the Criminal Justice Act 1990. As the offence of treason is not regularly prosecuted, the
Commission does not propose to examine in detail the application of the mandatory life sentence under this
provision.

Section 4 of the Criminal Justice Act 1964.
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the Prison Rules 2007.° This mechanism provides that all prisoners, excluding prisoners serving life
sentences,’ are entitled to earn remission of up to one fourth of their sentences for good behaviour’ or up
to one third of the sentence by engaging in authorised structured activity, such as training or counselling.8
The effect of standard remission is to cause this portion of the sentence to expire.’

3.05 As standard remission is not available to prisoners serving mandatory life sentences, it is thus
necessary to consider the two other mechanisms by which the Executive may grant early release. The
first mechanism (which, in practice, israrelyused)i s t he power to grant #fs
is vested in the Executive by Article 13.6 of the Constitution and section 23 of the Criminal Justice Act
1951, as amended.’® The power to grant special remission (which has been described as the modern
equivalent of the royal prerogative of mercyll) is the power to commute or remit any sentence. Special
remission may be granted at any time at the discretion of the Executive and prisoners have no legal
entittement to it.*? The effect of special remission is that the offender is no longer subject to punishment
for the offence in respect of which he or she was serving the sentence.™®

3.06 The second (most frequently used) mechani sm is the power to g
power is vested in the Executive by section 2 of the Criminal Justice Act 1960, as amended.** The power
to grant temporary release, which is broadly equivalent to parole regimes in other jurisdictions, is a

The Prison Rules 2007 (S| No. 252 of 2007), made under the Prisons Act 2007, revoked and replaced the
Rules for the Government of Prisons 1947 (SR&O N0.320 of 1947).

Rule 59(3) of the Prison Rules 2007 provides that prisoners serving life sentences are not entitled to this
fstandard remission.0 The exc | usi oprisoaetssammien m Iprisan $or conbempt of court.

Rule 59(1) of the Prison Rules 2007 provides that a prisoner who has been sentenced to (a) a term of
imprisonment exceeding one month or (b) terms of imprisonment to be served consecutively the aggregate of
which exceeds one month shall be eligible, by good conduct, to earn a remission of sentence not exceeding
one quarter of such term or aggregate.

Rule 59(2) of the Prison Rules 2007 provides that the Minister for Justice and Equality may grant remission of
up to one third of a sentence fivhere a prisoner has shown further good conduct by engaging in authorised
structured activity and the Minister is satisfied that, as a result, the prisoner is less likely to re-offend and will
be better able to reintegrate into the community. 0

O6Mall ey fAiThe Ends of S e nt &Raleage:Decisiomp in iredandninmRadfield, ean dyl
Smith and Dunkel, eds, Release from Prison: European Policy and Practice (Willan Publishing, 2010) at 14.

10 Section 23(1) of the Criminal Justice Act 1951 as enacted provided that fexcept in capital caseso the

Government may commute or remit, in whole or in part, any punishment imposed by a Court exercising
criminal jurisdiction, subject to such conditions as they may think proper. Section 9 of the Criminal Justice Act
1990del et ed t he wor ds i expareqgdthe abolitioncohtipeideath penaltya Bhe efféct of this

peci al

rant

Early

wasthatthe Governmentds right t o c¢ommuappiesmanytypeficdise.a pri sonert

11

Smith and Dunkel, eds, Release from Prison: European Policy and Practice (Willan Publishing, 2010) at 3.

12 bid at 8.

13 Re Royal Prerogative of Mercy upon Deportation Proceedings [1933] SCR 269 and R v Veregin [1933] 2 DLR

362;,andO6 Mal | ey fAiThe Ends of Sentence: | anpim If e b amiediield,
van Zyl Smith and Dunkel, eds, Release from Prison: European Policy and Practice (Willan Publishing, 2010)
at5and 8.

14 Section 2 of the Criminal Justice Act 1960, as substituted by section 1 of the Criminal Justice (Temporary

Release of Prisoners) Act 2003, provides that the Minister for Justice and Equality may make rules providing
for the temporary release, subject to such conditions (if any) as may be imposed in each particular case, of

O6Mall ey fiThe Ends of Sent ®&et¢easkbmpDrics e nimeadficld, san dylr E& alny ¢

and Ea

persons serving a sentence of penal servitude or i mpri sonment, or of det,enti on

and (as amended by the 2003 Act) sets out the matters which the Minister should consider before granting
temporary release. (Section 2 of the 1960 Act was also amended by section 110 of the Criminal Justice Act
2006 but the terms of this amendment are not relevant to this Report).
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discretionary power which may be exercised in favour of prisoners at any time before they qualify for
standard remission and prisoners serving life sentences (who, as noted at paragraph 3.05, are not eligible
for standard remission). Although it was originally envisaged that temporary release would be granted for
short periods for compassionate reasons or to facilitate integration, temporary release also came to
function as an early release mechanism for those serving life sentences.'® Prisoners serving life
sentences who are granted temporary release are released for a certain number of years and, unless
they breach their release conditions or commit a further offence, can expect to remain at large
indefinitely.*®

3.07 There is thus an important distinction to be drawn between early release prisoners who are

serving life sentences and early release prisoners who are serving determinate sentences. Prisoners
serving i fe sentences ar e generally considered f o
mechanism. As a result, a life sentence prisoner who has been granted early release may expect to be

recalled to prison if he or she breaches the conditions of the release or commits a further offence. By

contrast, prisoners serving determinate sentences are generally considered for release under the
fistandard remissiono me @inaldourthomthe semtenceh(or,casthescasse may beg

the final third of the sentence) to expire. As a result, a determinate sentence prisoner who has been

granted early release is free from recall.

(b) The Parole Board

3.08 In 2001 the Minister for Justice, Equality and Law Reform established the non-statutory Parole
Board to review the cases of prisoners serving long-term sentences and to provide advice in relation to
the administration of those sentences.’’ The Parole Board may only review cases which have been
referred to it by the Minister and which generally concern prisoners serving sentences of 8 years or more.
Prisoners serving mandatory life sentences for ordinary murder may be referred to the Parole Board but
not prisoners serving sentences for certain offences such as murder contrary to section 3 of the Criminal
Justice Act 1990."®

3.09 The Parole Board advises the Minister for Justice by way of recommendation as to whether the
prisoner should be released.’® These recommendations may be accepted or rejected in whole or in part
by the Minister for Justice with whom the final decision regarding release lies.’® As discussed at
paragraphs 2.101 to 2.104, it is uncertain whether this arrangement is compatible with Article 5(4) of the
European Convention on Human Rights. In the absence of a relevant decision of the European Court of
Human Rights or the Irish High Court or Supreme Court (who interpret the law in light of the European
Convention on Human Rights), it remains unclear whether Article 5(4) entitles those serving wholly
punitive life sentences to regular reviews of their detention by an independent, court-like body. If such a
review is required, it would appear that the operation of the Parole Board does not satisfy this
requirement because it is not independent of the Executive.

3.10 In general, cases are reviewed at the half-way stage of the sentence or after 7 years, whichever
comes first. The Commission notes, however, that while the Parole Board has formally indicated that it
will review detention after 7 years, in 2004 the then Minister for Justice stated that he would not consider

15 O6Mall ey fAThe Ends of Sent ®&e¢easkmpPrics ¢ nimadfield, san dylr E& @ainy ¢

Smith and Dunkel, eds, Release from Prison: European Policy and Practice (Willan Publishing, 2010) at 9.

¥ oO6Malley fiThe Ends of Sent®eteaskempPreics s nimeeadfield sen dyr E4 @y ¢

Smith and Dunkel, eds, Release from Prison: European Policy and Practice (Willan Publishing, 2010) at 10.

1 Annual Report 2011 (Parole Board, 2012) at 6.

18 See:Department of Justice and Equality ALife Sentenceso.

http://justice.ie/en/JELR/Pages/Life_sentences [Last accessed: 22 May 2013].

19 Annual Report 2011 (Parole Board, 2012) at 6.

20 See: Department of Justice and Equality fAParole Boardo.

http://justice.ie/en/JELR/Pages/Parole_Board [Last accessed: 22 May 2013].
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the case of a prisoner serving a mandatory life sentence until he or she had served 12 to 15 years.21 It
would appear that the average time spent in custody by prisoners serving a life sentence more than
doubled since the 1970s. In 2010, the then Minister for Justice indicated that the average time spent in
custody was 17 years for the period 2004 to 2010.** This compared with an average of 14 years for the
period231995 to 2004; 12 years for the period 1985 to 1994; and just over 7 Y2 years for the period 1975 to
1984.

3.11 While it is not required to take any specific criteria into account when formulating its
recommendations, the Parole Board has adopted the following list of factors:?*

Nature and gravity of the offence;

Sentence being served and any recommendations by the judge;25

Period of the sentence served at the time of the review;

Threat to safety of members of the community from release;

Risk of further offences being committed while on temporary release;

Risk of the prisoner failing to return to custody from any period of temporary release;

Conduct while in custody;

= = 4 A4 A -2 _-a -2

Extent of engagement with the therapeutic services; and
i Likelihood of period of temporary release enhancing reintegration.

3.12  These factors are broadly similar to those considered by the Minister for Justice in relation to the
granting of temporary release under section 2 of the Criminal Justice Act 1960, as amended by section 1
of the Criminal Justice (Temporary Release of Prisoners) Act 2003. These are:

i The nature and gravity of the offence to which the sentence of imprisonment being served by the
person relates;

i The sentence of imprisonment concerned and any recommendations of the sentencing court in
relation to it;?®

i The period of the sentence of imprisonment served by the person;

i The potential threat to the safety and security of members of the public (including the victim of the
offence to which the sentence of imprisonment being served by that person relates) should the
person be released from prison;

1 Any offence of which the person was convicted before being convicted of the offence to which the
sentence of imprisonment being served relates;

21 See: Mc Dowel |, address at the First EdwardS©dDenoaiehdg Mo DEH-

28 February 2004.

22 Dail Debates, Written Answers - Crime Levels, 29 April 2010, Vol 707, No 5, Mr Ahern at paragraph 10.

2 bid.

2 Annual Report 2011 (Parole Board, 2012) at 6.

25 . .
This may, for example, be relevant where a prisoner has been sentenced for a sexual or drug-related offence

and the judge has recommended that he or she engage in a treatment programme. At present, there is no
provision under Irish law which permits a sentencing judge to recommend the minimum term to be served by
an offender. This is discussed further at paragraphs 3.77 to 3.84 below.

26 . .
This may, for example, be relevant where a prisoner has been sentenced for a sexual or drug-related offence

and the judge has recommended that he or she engage in a treatment programme. At present, there is no
provision under Irish law which permits a sentencing judge to recommend the minimum term to be served by
an offender. This is discussed further at paragraphs 3.77 to 3.84 below.
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i The risk of the person failing to return to prison upon expiration of any period of temporary
release;

i The conduct of the person while in custody or while previously on temporary release (whether
under the system operated before or after the coming into force of the 2003 Act);

1 Any report of, or recommendation made by -
(i) a prison governor or person for the time being performing the functions of governor,
(i) the Garda Siochana,
(iii) a probation and welfare officer, or

(iv) any other person whom the Minister considers would be of assistance in enabling the
Minister to make a decision as to whether to grant temporary release to the person concerned;

1 The risk of the person committing an offence during any period of temporary release;

1 The risk of the person failing to comply with any conditions attaching to his temporary release;
and

i The likelihood that any period of temporary

into society or improve his prospects of obtaining employment.

3.13 It can be seen that the Parole Board and the Minister for Justice both take into account a number
of factors that are similar, though not identical, to those considered by the judge in the sentencing
process. In particular, consideration by the Parole Board and the Minister of the nature and gravity of the
offence resemble factors at issue in the sentencing process.27 While the objective of their analysis is to
determine whether and when it would be appropriate to release a particular prisoner, where a mandatory
life sentence is concerned a consequence of that analysis is that the Minister determines how long that
prisoner should remain in prison. This is an unavoidable consequence because the Parole Board and the

Mi ni ster for Justice should not be blind in thei

offence or to the severity of the sentence that he or she is serving. The concerns that this overlaps with
considerations that are more appropriate to the judicial sentencing process will be addressed at
paragraphs 3.77 to 3.84 below.

C Comparative Analysis

3.14 In this section, the Commission considers how the mandatory life sentence in Ireland compares
with the approach taken by other common law countries. As a preliminary observation, it may be noted
that in each of these countries there is some version of the prerogative of mercy whereby the Executive,
in rare circumstances, may grant the prisoner early release.

D) Northern Ireland

3.15 Asdiscussed in Chapter 2, section 1(1) of the Northern Ireland (Emergency Provisions) Act 1973
provides for a mandatory life sentence for murder. The 2000 Report on the Review of the Criminal
Justice System in Northern Ireland®® recommended that, in relation to all indeterminate sentence cases,
including mandatory life sentence cases, sentencing judges should be required to set a period for
retribution and deterrence (along the lines already in place in England and Wales, discussed below). The
Report considered that in most cases the period would be a fixed term of years, although it also
envisaged that some offences might be so serious that a whole life period would be appropriate. The
Report recommended that the period would be announced in court and would be subject to appeal in the
usual way. The Report also recommended that once this period had been served, it would be the
responsibility of an independent body to determine, primarily on grounds of risk, when the prisoner should

21 O 6 Ma ISéntencing - Towards a Coherent System (Round Hall, 2011) at 222.

28 Report on the Review of the Criminal Justice System in Northern Ireland (Northern Ireland Office, 2000), at

paragraph 12.56. The 2000 Report comprised a wide-ranging review of the criminal justice system in the
wake of the 1998 Belfast Agreements.
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be released. These recommendations were implemented in the Life Sentences (Northern Ireland) Order

2001. In the parliamentary debates on the 2001 Order,?® it was noted that in this respect the 2000 Report

endorsed the conclusions of a review of Northern Ireland prisons legislation conducted by the UK
Government in anticipation of the coming into effect of the UK Human Rights Act 1998. The review
concluded that the existing procedures for discretionary life sentence prisoners and those sentenced to
detention at the Secretary of Stateds pleasure coul d
European Convention on Human Rights (ECHR). The procedures were based on advice on the suitability

of the prisoner for release being given to the Secretary of State by the Life Sentence Review Board, a
non-statutory body consisting largely of senior officials of the Northern Ireland Office (NIO). It was
considered that compliance with the ECHR would require that, once the punitive element of the sentence

had been completed, each prisoner should have his or her case reviewed periodically by a judicial body.

To have judicial character, the body would need to be independent of the Executive (and of the parties
concerned) ; i mpartial; and able to give a | egally bir
considerations are reflected in the 2001 Order.

3.16  Article 5(1) of the Life Sentences (Northern Ireland) Order 2001 provides that where a court

imposes a life sentence, it must, unless the case falls within Article 5(3), specify the minimum period that

must be served by the offender before he or she becomes eligible for parole. Article 5(2) provides that

the minimum period specified under Article 5(1) isintended it o sati sfy the requiremen
deterrence having regard to the seriousness of the offence, or of the combination of the offence and one

or more offences associated with it.0 clad 5(B)iof the 2001 Order provides that where the offence

warranting the life sentence is particularly serious, the court may order that no minimum period is

specified at sentencing. The effect of an order under Article 5(3) is that the offender is subjecttoa A whol e
Iife 36':md asroliddrefd to be detained for the remainder of his or her natural life. Such whole life tariffs

are rare.

3.17  Where a minimum period is specified, since 2001 the question as to whether the offender is to be
released on parole is a matter for the Parole Commissioners for Northern Ireland, who are an
independent body appointed by the Northern Ireland Department of Justice.*> Where the Parole
Commissioners determine that the offender may be released on licence, they must make an order to that
effect subject to such conditions as they deem appropriate. These conditions attach to the offender for
the rest of his or her life, and the offender may be recalled to prison where the conditions are breached.
While the formal order of release is made by the Northern Ireland Department of Justice,* the decision of
the Parole Commissioners to release an offender on licence must be complied with by the Department.

3.18 As to how a sentencing judge is to calculate a minimum term under Article 5(1) of the 2001
Order, the Northern Ireland Court of Appeal in R v Candless*®® held that the courts are to have regard to
the guidance provided in the English 2002 Practice Statement (Crime: Life Sentences).34 The 2002
Practice Statement issued by the English Lord Chief Justice sets out the starting points and the
circumstances in which each starting point applies.

29 See Hansard HL Deb, 12 July 2001, c1215.

%0 In R v Hamilton [2008] NICA 27, a whole life tariff had been imposed on the defendant by the trial judge but

this was overturned by the Northern Ireland Court of Appeal, which substituted a 35 year minimum period
before he could be considered for parole.

31 The Parole Commissioners for Northern Ireland were established under the Criminal Justice (Northern Ireland)

Order 2008 and replaced the Life Sentence Review Commissioners who had been established under the Life
Sentences (Northern Ireland) Order 2001.

32 Life Sentences (Northern Ireland) Order 2001, as amended by the Northern Ireland Act 1998 (Devolution of

Policing and Justice Functions) Order 2010, which transferred the relevant functions from the Secretary of
State for Northern Ireland to the Northern Ireland Department of Justice.

33 RvCandless [2004] NI 269 at 274-275.

3 Practice Statement (Crime: Life Sentences) [2002] 3 All ER 412 at 413-415; [2002] 1 WLR 1789 at 1790-1792.
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pointo of 12 years, through the A@Ahi gher35BaIsasetsiomg poi.l
the factors which tend to aggravate or mitigate the duration of the minimum term.*®

3.19  For the purpose of illustration, it is worth referring to a number of recent sentencing decisions in

Northern Ireland. In R v Howell,*” Hart J ordered the defendant to serve a minimum term of 21 years in
prison for the double murder of the defendantds wife
co-accused (see R v Stewart, below). Hart Jindicatedthatthe def endant had-bloaedmi tt ed
carefully planned and ruthlessly executed double-mur der 6 of two people he saw ac
his Afdesireod t accubed, withi ithtm hle iwas involved at that time in an intimate
relationship.® Hart J indicated, however, that the defendantd s sent ence had been redt
from 28 years because he had confessed to the murders and had agreed to give evidence against his co-

accused.

3.20 In R v Stewart,® Hart J ordered the defendant, who had been sentenced to life imprisonment for

the same double-murder dealt with in R v Howell (above), to serve a minimum term of 18 years. He

indicated that the defendant was entitled to some reduction in sentence to reflect the fact that her co-

accused, the defendant in R v Howell, had masterminded the plot and carried out the killings after

persuading her to take part. He noted, however, that Howell had admitted his role, confessed and given
evidence against Stewartdur i ng her tri al. He indicated that Stev
were her repeated attempts to hide from responsibility. He also indicated that Stewart had expressed

little remorse for what she had done.

321 In R v Walsh,” a life sentence was imposed on the defendant for the murder of her elderly
neighbour, Maire Rankin, in 2008.** Hart J ordered the defendant to serve a minimum term of 20 years in
prison, highlighting the sexual maltreatment and de gr adati on of Mrs Rankindés bo
aggravating factors which would require the court to increase the minimum term to a figure substantially
above (the Ahigher starting pointo of) 15 or 16 years

(2) England and Wales

3.22  As discussed in Chapter 2, section 1(1) of the Murder (Abolition of the Death Penalty) Act 1965
provides for a mandatory life sentence for murder. The 2002 Practice Statement (Crime: Life Sentences)
discussed in the Northern Ireland decision R v Candless* (see paragraph 3.18) has been replaced by
section 269 of the English Criminal Justice Act 2003. This provides that where a court imposes a life
sentence, it must make an order regarding the minimum term to be served by the offender before he or
she may be considered for release by the Parole Board.”® Where the court is of the opinion that, because
of the seriousness of the offence, no such order should be made, it must order that the early release
provisions are not to apply to the offender.**

3.23  Asto how to calculate a minimum term, Schedule 21 of the Criminal Justice Act 2003 sets out the
starting points and the circumstances which dictate which starting point applies. Thus, if the court

% Paragraphs 10 to 19 of the Practice Statement (Crime: Life Sentences) [2002] 3 All ER 412 at 413-415; [2002]

1 WLR 1789 at 1790-1792.

3 Paragraphs 13 to 19 of the Practice Statement (Crime: Life Sentences) [2002] 3 All ER 412 at 413-415; [2002]

1 WLR 1789 at 1790-1792.

37 Rv Howell [2010] NICC 48.

% Rv Howell [2010] NICC 48 at para. 15.

39 Rv Stewart [2011] NICC 10.

40 R v Walsh Belfast Crown Court, 28 October 2011.

4 Moriarty fAWoman Gets 20 Ye &ishsTimés®9 Octdher26ld.r i ng Nei ghbour o

42 RvCandless [2004] NI 269 at 274-275.

a3 Section 269(1) and (2) of the Criminal Justice Act 2003.

a4 Section 269(4) of the Criminal Justice Act 2003.
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considers that the seriousness of t he of fae niicweh oil ® 1A @>»
tar® fTHisstarting point may only apply in respect of an offender who was at least 21 years of age
when he or she committed the offence.*®

324 | f the court considers that the seriousngpoitsis of th
30 years.47 This starting point may only apply where the offender was at least 18 years of age when he
or she committed the offence. If the case does not fall within either of the preceding provisions,
paragraph 5A of Schedule 21 (discussed below in R v Kelly) provides that the starting point is 25 years if
the offender took a knife or other weapon to the scene intending to commit any offence (or to have it
available to use as a weapon) and then used that knife or other weapon in committing the murder. This
starting point only applies, however, where the offender was at least 18 years of age when he or she
committed the offence.”® For every other case, where the offender was aged 18 years or over at the time
of the offence, the starting point is 15 years.49 Where the offender is under 18 years of age, the starting
point is 12 years.50 Schedule 21 also sets out the factors which tend to aggravate or mitigate the duration
of the minimum term.>*

3.25  Paragraph 5A of Schedule 21 of the 2003 Act was considered in R v KeIIy,52 in which the English

Court of Appeal heard 7 cases where all of the defendants had been convicted of murder involving a

knife. The primary issue in the cases was whether the offenderit ook t he kni fe or ot he
s ¢ e rwithin the meaning of paragraph 5A.

3.26 The defendants in the first three cases and the first defendant in the fourth case contended that
paragraph 5A should not have been applied. In the first case, K took a knife from the kitchen, went

upstairs to the bathroom and broke down the door to get to the victim. He then stabbed him. In the
second case, the victim banged on Bdéds front door and
of the house and stabbed the victim who was standing on the pavement. S, the defendant in the third

case (the appeal), lived in a bedsit above a factory. He took a knife from the upstairs kitchen in his own

premises and went downstairs into the working area of the factory. He walked through an open door, a

distance of some 50 metres, and killed the victim. In the fourth case, to the knowledge of all, one knife

was taken to the scene by R and a second knife, which was also used, was taken by H from a kitchen

drawer and carried to where the victim lay in a bedroom, where he was killed. The Crown accepted that

the second knife had not been Ataken to the sceneo.
evidence that he was party to a joint enterprise whereby someone else had brought the first knife to the

house and that taking a knife from one part of the house to the bedroom was not, of itself, sufficient to

bring the conduct within paragraph 5A.

3.27  The English Court of Appeal held that the seriousness of an offence falling within paragraph 5A

wa s Anormall yo mar ginally | ower t han Aparticul arly
approach. Schedule 21 did not create a stepped sentencing regime with fixed dividing lines between the
specified categories. Paragraphs 4 (1) and 5(1) identified not the ul"

starting pointo, and paragraphs 4(2) and 5(2) speci f
not inevitably, trigger a finding of exceptional or particularly high seriousness. It was also plain from the

structure of paragraph 5A, particularly by reference
firearm or explosiveo), that it was not the | egislati

° Paragraph 4(1) of Schedule 21 of the Criminal Justice Act 2003.

46 Pparagraph 4(1) of Schedule 21 of the Criminal Justice Act 2003.

4 Paragraph 5(1) of Schedule 21 of the Criminal Justice Act 2003.

48 Paragraph 5A(1) - Paragraph 5A(2) of Schedule 21 of the Criminal Justice Act 2003, inserted by the Criminal

Justice Act 2003 (Mandatory Life Sentence: Determination of Minimum Term) Order 2010.

49 Paragraph 6 of Schedule 21 of the Criminal Justice Act 2003.

0 Paragraph 7 of Schedule 21 of the Criminal Justice Act 2003.

51 Paragraph 8 to paragraph 11 of Schedule 21 of the Criminal Justice Act 2003.

%2 RvKelly [2011] 4 All ER 687.
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or other weapon to inflict fatal injury should normally fall within the 25-year starting point. Thus,
paragraph 5A did not provide an entirely comprehensive framework to govern the starting point for
assessment of the determinate term for murders committed with a knife or other weapon. Paragraph 5A
was not confined to murders committed with the use of a knife which had been taken out on to, and used
on, the streets. Paragraph 5A would also apply to a case where a man walked home, bought a knife on
the way and killed his partner in the kitchen. It did not follow that a murder committed with a knife in the
of fender6s home, or in the victimds house, automati ca

3.28  The Court indicated that a knife taken from the kitchen of a home to another room in the same

home was not Ataken to the scenedo for the purposes o
open. Accordingly, the first case did not fall within paragraph 5A, since the knife had not been taken to

the scene. However, in the circumstances, it did not make a difference to the eventual determination of

the minimum term. In the second case, the knife had been taken to the scene and the judge had been

correct to choose a starting point of 25 years for the minimum term. In the third case, S had taken the

knife to the scene and the judge had been right to find that paragraph 5A applied.

3.29 The fourth case demonstrated the kind of problems that would arise in the context of murders
committed with a knife taken to the scene where two or more offenders were convicted of murder on the
basis of joint enterprise. Given some of the difficulties which could arise in joint enterprise murders where
a weapon was used by one, but only one, of the murderers, the difficulties for sentencing judges were
likely to multiply. There would continue to be convictions for multi-handed murders where one or more of
the defendants were not aware that a knife or knives were being taken to the scene but, once violence
erupted, participated in it and were well aware that the knife would be or was being used with murderous
intent. Although guilty of murder, they were not party to the taking of the fatal weapon to the scene. Their
offence would be aggravated by the fact that they participated in a knife murder but paragraph 5A would
not provide the starting point in the sentencing decision. For those who did take part or were party to the
taking of a knife to the scene, then paragraph 5A would not provide the starting point in the sentencing
decision. For those who did take part, or who were party to the taking of a knife to the scene, then
paragraph 5A would provide the starting point but care had to be taken not to double count the fact that
they participated in a knife murder which has already been factored into the normal paragraph 5A starting
point. The judge would therefore be required to make the necessary findings of fact to identify the
appropriate starting point and thereafter to reach the sentencing decision required by the justice of the
case. As to the applicability of paragraph 5A in respect of H in the fourth case, there had been ample
evidence of planning for the attack. Furthermore, paragraph 5A was not to be analysed by reference only
to the distance that a knife was carried prior to its lethal use. Taking a weapon to the scene, and the
implications of such conduct on the sentence for murder, required a broader consideration than whether
the attack took place in the kitchen or the bedroom. In the fourth case, H had known that the knife was in
R6s possession; it was i rusedlthe kndenrathet thaa R. Thdt waw thesverid wh o
essence of joint enterprise. Accordingly, the applications for leave to appeal were refused, and the
appeal was dismissed.

3.30 In R v Dobson and Norris,>® the defendants were sentenced for the racially motivated murder of
Stephen Lawrence in 1993.>* As the defendants had been less than 18 years of age at the time of the
offence, the court (Treacy J) was obliged to sentence them as juvenile offenders and thus impose a
sentence of detention at Her Maj estTyedcwy J ghtervedshatrae . Gi
appropriate starting point for the minimum term to be served by each offender was 12 years, which was

>3 See: sentencing remarks of Treacy J, Central Criminal Court, 4 January 2012. Available at:

www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/sentencing-remarks-dobson-norris-120104.pdf
[Last accessed: 22 May 2013]

> As the offence had been committed before the introduction of the Criminal Justice Act 2003, the previous

sentencing regime applied. This, however, is not a material distinction for the purposes of this discussion.
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then adjusted to reflect the aggravating and mitigating factors of the case.”® In this regard, Treacy J
indicated that:

iThe gravity of this case i s. .. marflercamndttedbffeneent o
individual upon another as a result of some sudden quarrel. There was a degree of general
premeditation; it was a racist crime driven by hatred; it involved a gang of like-minded attackers; a

lethal weapon was employed and known in advance to be carried; the victim was completely

bl amel ess afid helpless. o

3.31 The first defendant was thus ordered to serve a minimum term of 15 years and two months and
the second defendant was ordered to serve a minimum term of 14 years and three months.

3) Scotland

3.32  As discussed in Chapter 2, section 1(1) of the Murder (Abolition of the Death Penalty) Act 1965

provides for a mandatory life sentence for murder. Section 2 of the Prisoners and Criminal Proceedings

(Scotland) Act 1993, as amended, providesthatt he sentencing court must speci
be served by the offender fAto satisfy 57t8ecetionr29rqvidésr ement
that the punishment part may be any period of years and months even if it is likely that the period will
exceed the remainde?® of the prisonerds |ife.

3.33 In HM Advocate v Boyle and Others,” the Scottish Court of Appeal rejected the suggestion
madeinpreviousScottishcaselawﬁot hat the #Avirtual maxi mumo duration
year:s.61 It noted that some cases, f or e x ampImardersfoynatser r or insght warrartt a8 o n 0 ,
punishment part of more than 30 years.62 The Court agreed with the previous case law, however, in so

far as it indicated that certain murder cases might be of such gravity that the punishment part should be
approximately 20 years, such as where the victim was a child or a police officer acting in the course of his

or her duty, or where a firearm was used.®® The Court rejected the suggestion that the starting point for

the punishment part in most murder cases was 12 years.** In cases where the offender had armed

himself or herself with a sharp weapon, the Court indicated that, in the absence of exceptional
circumstances, a starting point of 16 years would be more appropriate.65

4) Canada

3.34 In Canada, section 235(1) of the Criminal Code provides for a mandatory life sentence for
murder. Section 745 of the Criminal Code sets out, in some detail, the periods that persons sentenced to
life imprisonment must serve before they become eligible for parole. In the case of first degree murder,

% Treacy J stated that had the offence been committed by an adult, he or she would have faced a minimum

term of approximately 18 years.

% AiLawrence verdict: O0Nei ther of you has shown the slig

Guardian 5 January 2012.

> Section 2(1) and 2(2) of the Prisoners and Criminal Proceedings (Scotland) Act 1993.

%8 Section 2(3A) of the Prisoners and Criminal Proceedings (Scotland) Act 1993.

59 HM Advocate v Boyle and Others [2009] HCJAC 89. See also: Mc Di ar mi d i l8uedert BoylecviHMg

Advocateodo (2010) 14 Edin LR 473.

€0 Walker v HM Advocate 2003 SLT 130; and HM Advocate v Al Megrahi High Court of Justiciary 24 November

2003.

61 HM Advocate v Boyle and Others [2009] HCJAC 89 at paragraph 13. .

62 Ibid.

8 |bid. See also: Walker v HM Advocate 2002 SCCR 1036.

64 HM Advocate v Boyle and Others [2009] HCJAC 89 at paragraph 14.

65 Ibid at paragraph 17.
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there is an automatic 25-year period of parole ineligibility.66 In the case of second degree murder, the
minimum period of parole ineligibility is 10 years while the maximum is 25 years.67 The period of
ineligibility is determined by the trial judge68 who may take into account any jury recommendations on the
appropriate Iength.69 An offender sentenced to life imprisonment may apply to have the minimum term
reduced after serving 15 years.”> Once the prisoner serves the period of parole ineligibility, he or she
may apply to the Parole Board for parole. The Parole Board will consider whether there are any risks to
the public in releasing the prisoner. If released, the prisoner is subject to parole conditions and parole
may be revoked if he or she violates those conditions or commits a new offence.

(5) Australia

3.35 In Australia, the penalty for murder varies from jurisdiction to jurisdiction.71 In five jurisdictions
(the Commonwealth of Australia;’® the Australian Capital Territory;73 New South Wales;"* Tasmania,”
and Victoria76) the life sentence is a discretionary maximum rather than a mandatory penalty. New South
Wales recognises a limited exception in this regard, prescribing a mandatory life sentence for the murder
of a police officer, committed while the officer is acting in the course of his or her duty or as a
consequence of, or in retaliation for, the execution of that duty.77

3.36  In Western Australia, the life sentence is a presumptive penalty for murder. Under this regime, a
life sentence need not be applied by the court where: (a) it would be clearly unjust given the
circumstances of the offence and the offender; and (b) the offender is unlikely to be a threat to the safety
of the community when released from prison.78 Where these criteria are fulfilled, the offender will instead
be | iabl e mprisoﬁrmant.g? eAasengedcing court which declines to impose a life sentence for
murder must provide written reasons for this decision.®

66 Section 745(a) of the Criminal Code.

67 Section 745(b), section 745(b.1) and section 745(c) of the Criminal Code.

&8 Section 745.4 of the Criminal Code.

69 Section 745.2 of the Criminal Code.

o Section 745.6 of the Criminal Code.

n Leader-El | i ot t AFault EAeemmar )y no fMuA d FhrerLaw daf BlurderLGuerseasi n
Comparative Studies (Law Commission, 2005) at 7-8.

2 Division 71.2 of the Criminal Code Act 1995 (CW). The life sentence appears to be mandatory for offences
under divisions 115.1, 268.8 and 268.70 of the Criminal Code Act 1995 (CW).

3 section 12(2) of the Crimes Act 1900 (ACT).

" section 18(1) of the Crimes Act 1900 (NSW).

& Section 158 of the Criminal Code Act 1924 (Tas).

& Section 3 of the Crimes Act 1958 (Vic).

77 Section 19B of the Crimes Act 1900, as amended by section 3 of the Crimes Amendment (Murder of Police
Officers) Act 2011. Section 19B stipulates that in order for the mandatory life sentence to apply: (a) the
offender must have known, or ought reasonably to have known, that the victim was a police officer, and (b) the
offender must have intended to kill the police officer or have been engaged in a criminal activity that risked
serious harm to police officers.

& Section 279(4) of the Criminal Code 1913, as replaced by section 10 of the Criminal Law Amendment
(Homicide) Act 2008.

" Ibid.

80

Section 279(6) of the Criminal Code 1913, as replaced by section 10 of the Criminal Law Amendment
(Homicide) Act 2008.

113



3.37 In three jurisdictions (the Northern Territory;81 Queensland;82 and South Australia83) the life
sentence is a mandatory penalty for murder. In all jurisdictions, the sentencing court is permitted or
required to set a non-parole period that will in normal circumstances result in release before the entire
sentence is served.®

3.38  The applicable parole system varies from state to state. In the Commonwealth of Australia, the
court must fix a non-parole period or make a recognizance release order when it imposes a federal life
sentence, unl es s, having regard to the fAnature

the offender, it considers that neither is appropriate.85 In the Australian Capital Territory, the court must
set a non-parole period when it imposes a sentence of one year or more, excluding life sentences,
unless, having regard to the nature of the offence and the antecedents of the offender, it considers this to
be inappropriate.86 An offender serving a life sentence may apply for parole after serving 10 years of his
or her sentence.®” In New South Wales, the standard non-parole period for murder is 20 years, and 25
years where the victim is a designated person.88 Where the victim is a police officer, however, an

and

offender must serve the mandatoryl i f e sentence fAfor the t ¥ inMasmdnia,t h e

the court must order that an offender sentenced to life imprisonment shall either be ineligible for parole in
respect of that sentence or ineligible for parole before the expiration of such a period as is specified in the
order.?® In Victoria, the court must set a non-parole period where it imposes a life sentence or a sentence
of two or more years.”

3.39 The system also varies among those states which impose a mandatory life sentence. In the
Northern Territory, the court must set a standard non-parole period of 20 years when it imposes a life
sentence for murder, or 25 years where certain factors are present in the case.”? The court may impose
a longer non-parole period if that is warranted by the seriousness of the offence or a shorter non-parole
period if there are exceptional circumstances. The court may refuse to fix a non-parole period if it
considers that the level of culpability is so extreme that the community interest in retribution, punishment,
protection and deterrence can only be met if the offender is imprisoned for his or her natural life. In
Queensland, the court must set a standard non-parole period of 20 years when it imposes a life sentence
for murder and 30 years if the offender has a previous conviction for murder.®® However, if the victim is a
police officer performing his or her duty, or if the offender commits the relevant act or omission in
retaliation for actions taken by the victim or another police officer in the performance of his or her duty, a

minimum non-par ol e period of 25 year s wi || apply (unl es

81 Section 157 of the Criminal Code Act (NT), as amended by section 17 of the Criminal Reform Amendment Act

(No 2) 2006 (NT).

82 Section 305 of the Criminal Code Act 1899 (QId).

83 Section 11 of the Criminal Law Consolidation Act 1935 (SA).

84 Law Reform Commission Consultation Paper on Mandatory Sentences (LRC CP 66-2011) at paragraph 2.84.

8 Section 19AB of the Crimes Act 1914 (CW).

86 Section 65 of the Crimes (Sentencing) Act 2005 (ACT).

87 Section 288 of the Crimes (Sentence Administration) Act 2005 (ACT).

88 Table in Division 1A of Part 4 of the Crimes (Sentencing) Procedure Act 1999 (NSW).

89 Section 19B(2) of the Crimes Act 1900, as amended by section 3 of the Crimes  Amendment (Murder of

Police Officers) Act 2011.

%© Section 18 of the Sentencing Act 1997 (T). Section 18 sets out a list of matters which the court may have

particular regard to in making this determination.

ol Section 11 of the Sentencing Act 1991.

92 Section 53A of the Sentencing Act (NT).

9 Section 181 of the Corrective Services Act 2006 (QIld), as amended by section 7 of the Criminal Law

Amendment Act 2012.
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